
PROPOSED RULE MAKING

determine the pesticide residue; that is,
the method must be sensitive and reliable
at the tolerance level or in special cases
at a higher level where such level is
deemed satisfactory and safe in light of
the toxicity of the pesticide residue and
of the unlikelihood of such residue ex-
ceeding the tolerance. The analytical
methods to be used for enforcement pur-
poses will be those set forth in the "Pes-
ticide Analytical Manual" (see § 120.1G1
(c)). The sensitivities of these methods
are expressed in that manual.

All interested persons are invited to
submit their views in writing, preferably
in quintuplicate, regarding this proposal
within 30 days following the date of pub-
lication of this notice in the FEDERAL
RErIS=ER. Such views and comments
should be addressed to the Hearing Clerk,
Department of Health, Education, and
Welfare, Room 5440, 330 Independence
Avenue SW., Washington, D.C. 20201, and
may be accompanied by a memorandum
or brief in support thereof.

Dated: February 19,1968.

JAxEs L. GODDARD,
Commissioner of Food and Drugs.

[P.R. Doc. 68-2415; Piled, Feb. 27, 1968;
8:47 am.]

DEPARTMENT OF
TRANSPORTATION

Hazardous Materials Regulations
Board

r 49 CFR Part 170 1
[Docket No. EM-1; Notice No. 68-3]

RULES OF PROCEDURE
Filing and Processing of Petitions

for Special Permits
On November 30, 1967, the Hazardous

Materials Regulations Board published
notice of proposed rule making No. 67-1
(32 F.R. 16437) requesting public com-
ment on procedures proposed for use in
prescribing hazardous materials regula-
tions under title 18, United States Code,
sections 831-835, and title V1 and section
902(h) of the Federal Aviation Act of
1958 (49 U.S.C. 1421-1430, and 1472(h)).

As a result of the comments received,
the Board is issuing this supplemental
notice of proposed rule making propos-
ing a modification of a portion of the
proposed regulation-§§ 170.13 and
170.15, relating to petitions for special
permits or for rule making. In addition,
based on a number of requests received
in the comments, the Board is announc-
ing a decision to hold a public hearing
to give all interested persons an oppor-
tunity to orally state their views on the
proposed regulation, as modified by this
notice. The hearing will be held at 9:30
a.m., March 19, 1968, at the Department
of Transportation Building, 800 Inde-
pendence Avenue SW., Washington, D.C.

The hearing will be an informal one
conducted by the Board. It will not be
a judicial or evidentiary type of hearing,
so there will be no cross-examination of
persons presenting statements. A Board

member will make an opening state-
ment presenting, in brief, a history of
the rule-making procedures as they re-
late to the shipment and carriage of
hazardous materials. Interested persons
will then have an opportunity to present
their initial oral statements. Their state-
ments should focus on the issues raised
by the notice No. 67-1, as supplemented
by this notice. After all initial state-
ments have been completed, those per-
sons who wish to make rebuttal state-
ments will be given an opportunity to
do so in the same order in which they
made their initial statement. Additional
procedures for the conduct of the hear-
ing will be announced at the hearing.

Interested persons are invited to at-
tend the hearing and present oral or
written statements on the matters set
forth herein which will be made a part
of the record of the hearing. Any person
who wishes to make an oral statement
at the hearing should notify the Secre-
tary of the Board by March 18, 1968,
stating the amount of time required for
his initial statement.

All communications concerning this
hearing should be addressed to the Sec-
retary, Hazardous Materials Regulations
Board, Department of Transportation,
400 Sixth Street SW., Washington, D.C.
20590. A transcript of the hearing will
be made. Anyone may buy a copy of the
transcript from the reporter.

Several of the comments received on
notice No. 67-1 were concerned with the
provisions of proposed § 170.13, prescrib-
ing procedures to be followed in obtain-
ing special permits. Several of the com-
ments were meritorious and were helpful
to the Board in pointing out areas where
clarification could be accomplished. The
Board therefore proposes to revise
§ 170.13 and its related § 170.15 as
follows:

§ 170.13 Filing of petitions for special
permits for waivers or exemptions.

(a) Any person may petition the Board
for a special permit for a waiver or ex-
emption from any provision of Parts
171-190 of this chapter or Part 103 of
Title 14 (14 CFR Part 103).

(b) Each petition must be submitted
in duplicate to the Secretary, Hazardous
Materials Regulations Board, Depart-
ment of Transportation, 400 Sixth Street
SW., Washington, D.C. 20590, and con-
tain the following information:

(1) The regulatory provisions in-
volved.

(2) The justification for the permit,
including any reasons why the regula-
tions are not appropriate, why the public
interest would be served by the proposal,
and the basis upon which the proposal
would provide an adequate and reason-
able degree of safety.

(3) A detailed description of the pro-
posal, including when appropriate, draw-
ings, plans, calculations, procedures, test
results, previous approvals or permits, a
list of specification containers, If any, to
be used, a list of modified specification
containers, if any, to be used, and a de-
scription of the modifications, and any
other supporting information.

(4) The chemical name, common
name, hazard classification, form,
quantity, properties, and characteristics
of the material covered by the proposal,
including composition and percentage
(specified by volume or weight) of each
chemical, if a solution or mixture.

(5) Any relevant shipping or accident
experience with the container Droposed.
. (6) The proposed mode of transpor-
tation, and any special transportation
controls needed.

(7) The name, address, and telephone
number of the petitioner, and that of the
motor carrier if a tank motor vehicle is
to be used.

(8) A statement or recommendation
regarding any changes to the regulations
which would be desirable to obviate the
need for similar special permits.

(c) Unless there is good reason for
priority treatment, each petition is con-
sidered in the order in which it is re-
ceived. To permit timely consideration,
petitions should be submitted at least 45
days before the requested effective date.
§ 170.15 Processing of petitions for rule

making and special permits.
(a) General: The Board considers the

information submitted by the petitioner
and any other available pertinent infor-
mation. Unless otherwise directed by
the Board, no public hearing, argument,
or other proceeding is held directly on
a petition before its disposition.

(b) Grants: If the Board finds that
the petitioner's proposal would provide
adequate safety and is otherwise justi-
fied, the Board issues the special permit
under this subpart or initiates rule-mak-
ing iction under Subpart C of this part.

(c) Denials: If the Board finds the
petitioner's proposal would not provide
adequate safety or is not otherwise justi-
fied, the Board denies the petition. The
Board will inform the petitioner of the
basis for the denial.

(d) The treatment of confidential or
proprietary material submitted by any
petitioner is governed by § 7.59 of this
title.

The major changes made in the above
revision include clarification of the time
limits for filing requests for permits. It
was not the original intent of the Board
to provide that a permit would not be
considered unless it was filed at least 60
days before the proposed effective date.
The Board's intent was to set forth a time
sequence for the orderly and assured con-
sideration of each request, for the pro-
tection and equal treatment of all peti-
tioners. Obviously, a petitioner who files
far enough ahead of time for adequate
consideration should be accorded priority
of consideration over another petitioner
who, without good reasons, files at a later
date. For these reasons, this provision
has been restated to provide that, in
order to permit timely consideration,
petitions should be filed 45 days before
the proposed effective date, and that un-
less good reason for priority treatment
is shown, each petition will be consid-
ered in the order received. It is empha-
sized that all petitions will be consid-
ered, regardless -of when filed, but
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assurance of timely treatment cannot be
given to those filed too late for adequate
consideration before the_ requested ef-
fective date.

Several comments were made to the re-
quirement in § 170.13(a) that the peti-
tioner would have to prove to the Board
that the proposed alternative would pro-'
vide at least an -equivalent degree of
safety and urged that the words "ade-
quate degree of safety" be used- instead.
The Board agrees with the substance of
this comment and therefore proposes to
delete the requirements stated in § 170.13
(a) (1) and (2) and to limit § 170.13
(b) (2) ((3) in the November 30 notice)
to an "adequate and reasonable degree
of safety".

With regard to § 170.13(b), several
comments expressed a concern that
proof of compliance with the information
submission requirements would be a pre-
requisite to obtaining a permit. It must
be emphasized that the numbered sub-
paragraphs in that paragraph require
information to be submitted, not proof
to be made. ThaBoard considers that in-
formation on the matters listed is neces-
sary for its informed consideration of
the petition- for a permit and will judge
its adequacy under the circumstances of
each case. Without adequate informa-
tion on these points, the Board cannot
make any determination as to an "ade-
quate and reasonable" degree of safety.

Other comments suggested that
§ 170.13(b) (5) be limited to the submis-
sion of drawings, etc. only when appro-
priate; that .§ 170.13(b) (7) be limited'to
"relevant" shipping experience; and-that
other minor language changes be made
in § 170.13(b) (4). These comments have
been reflected in the substitute proposal
set forth above.

Finally, 'several comments expressed
concern over the treatment of pro-

prietary or confidential information sub-
mitted with petitions. The treatment of
such information within the Department
is governed by section 552 of title, 5,
United States Code. Specific referenc6 to
the applicable provisions governing this
problem has been inserted by a cross-
reference to the Department's regulation
on this subject (49 CFR Part 7), which
states the protection to be afforded such
information.
I In addition to the foregoing, the Fed-
eral Aviatfon Administration is consid-
ering inclusion in this part of the au-
thority to grant deviations for carriage
by air now contained in § 103.5 of the
Federal Aviation Regulations (14 CPR

-103.5).
In regard to water transportation, the

procedures covered by this notice apply
to the development of regulations (in-
cluding waivers and special permits) for
shippers of hazardous materials covered
by Title 18 U.S.C. sections 831-835 and
49 CFR Parts 171-190. It does not apply
to water transportation of bulk hazard-
ous materials or to waiver of vessel car-
rier requirements which will continue to
be handled by the Commandant of the
U.S. Coast Guard under Title 46 U.S.C.
section 170 and the regulations in 46
CFR Parts 146 and 147.

The issuance of a notice concerning re-
vised §§ 170.13 and 170.15 do not imply
that the Board will or will not make other
changes in the proposal. The comments
received regarding these -sections were
particularly susceptible to early recon-
sideration by the Board. The Board will
give continuing. consideration to all other
comments received, either from the orig-
inal notice, this supplemental notice, or
the hearing.

Interested persons are invited to com-
ment on this supplemental proposal by
submitting such written data, views, or
arguments as they may desire or by sub-
mitting views at the hearing announced
herein. Written communications should
identify the regulatory docket or notice
number and be submitted in duplicate to
the Secretary, Hazardous Materials Reg-
ulations Board, Department of Trans-
portation, 400 Sixth Street SW., Wash-
ington, D.C. 20590.

Communications received before
March 27, 1968, will be considered by the
Board before taking final action. All com-
ments will be available for examination
by interested persons both before and
after the closing date for comments. The
proposal contained in this notice may be
changed in the light of comments
received.

This notice'is issued under the author-
ity of Title 18, U.S.C., sections 831-835,
section 9 of the Department of Transpor-
tation Act (49 U.S.C. 1"657), and title VI
and section 902(h) of the Federal Avia-
tion Act of 1958 (49 U.S.C. 1421-1430, and
1472(h)).

Issued: February 23,1968.

C. P. MURPHY,
Rear Admiral, For the

Commandant, U.S. Coast Guard.

SABI SCHNEIDER,
Board Member,

Federal Aviation Administration,_

J. -R. ABERNATHY,
Acting Administrator,

Federal-Highway Administration.

A. SCnE=R za LMq,
Administrator,

Federal Railroad Administration.

[F.R. Doc. 68-2438; Piled, Feb. 27, 1968;
8:49 am.]
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