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DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Public Land Order 6075

[J-49399]

Utah; Modification of Executive Order
5327

Corrections

In FR Doc. 81-33371 appearing on
page 56786 in the issue of Thursday,
November 19, 1981, make the following
corrections:

(1) On page 56786, in the heading, the
Executive Order number, "5347" should
have appeared as set forth above.

(2) On page 56787, first column, •
second line from the bottom should read
as follows:
"T. 13 S., Rs. 18, 19 E.,"

and in the second column, ninth
Township down, now reading:
"T. 1415 S., R. 23 E.,"

Should read:
"T. 14 S., R 23 E."
sLUNG CODE 1505-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 172

(Docket No. HM-145C, Amdt. No. 172-66]

Listing of Hazardous Materials

AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, DOT.
ACTION: Notice of denial of petitions for
reconsideration.

SUMMARY: On March 19, 1981, the
Materials Transportation Bureau (MTB)
issued a final rule, entitled "Listing of
Hazardous Materials" (46 FR 17738), as
required by section 306(a) of the
Comprehensive Environmental
Response, Compensatipn andLiability
Act of 1980 (CERCLA), listing as
hazardous materials under the
Hazardous Materials Transportation
Act (HMTA) certain materials defined
as "hazardous substances" under
section 101(14) of CERCLA. On April 20,
1981, MTB received petitions for
reconsideration of that rule from the
National Tank Truck Carriers, Inc.
(NTTC)-and the American Trucking
Association, Inc. (ATA), jointly, and
from the American Association of
Railroads (AAR) urging that the final

rule be amended to require that
shipments of the listed materials comply
with the hazardous materials bhipping
paper requirements. By this notice, the
M denies the petitions for,
reconsideration and sets forth the
reasons for that denial.
FOR FURTHER INFORMATION CONTACT.
Douglas Anderson, Office of the Chief
Counsel, Research and Special Programs
Administration, 400 7th Street, S.W.,
Washington, D.C. 20590, telephone (202)
755-4972.
SUPPLEMENTARY INFORMATION:

Notic6 of Denial of Petitions for
Reconsideration

On March 19,1981, the MTB issued a
final rule, entitled "Listing of Hazardous

.Materials" (46 FR 17738), as required by
section 306(a) of the Comprehensive
Environmental Response, Compensation
and Liability Act of 1980 (CERCLA),
listing as hazardous materials under the
Hazardous Materials Transportation
Act (HMTA) certain materials defined
as "hazardous substances" under
section 101(14) of CERCLA. On April 20,
1981, MTB received petitions for
reconsideration of that rule from the
National Tank Truck Carriers, Inc.
(iNrrC) and the American Trucking
Association, Inc. (ATA), jointly, and
from the American Association of
Railroads (AAR). Since the petitions
raise similar issues, they have been
-consolidated for purposes of this notice.

Thd petitioner's principal objection to
the final rule is that the rule did not
subject the listed materials to the
Hazardous Materials Regulations
(HMR). Specifically, the petitioners
assert that section 306(a) of CERCLA
requires that the shipping paper
requirements of the HMR apply to the
listed materials. They argue, that, since
section 306(b) of CERCLA exempts
carriers from liability-under section 107
of that Act prior to the effective date of
the listing required by section 306(a),
Congress must have intended that
carriers be given actual notice that they
are transporting listed materials in order
to be subject to liability under CERCLA,
and that the HMR shipping paper
requirements be the means for providing
such notice. Furthermore, they argue,
since section 102 of CERCLA establishes
a statutory reportable quantity (RQ) for
the listed materials of one pound until
the Environmental Protection Agency
(EPA) establishes'a different quantity,
MTB must designate the listed materials
as 'hazardous substances", as defined
in the HMR, and assign them an R_ of
one pound, thereby requiring the
preparation of shipping papers for all

shipments containing one pound or more
of listed materials.

MTB disagrees with this interpretation
of the effect of section 300. While the
legislative history Is silent on whether
Congress intended section 300 to require
the application of the HMR to the listed
materials, MTB expressed Its
understanding of Congressional intent in
the preamble to the final rule:

The purpose of these provisions (sections
306(a) and (b)) Is twofold: First, to assure
coordination of the implementation of
CERCLA (as it relates to transportation) with
the administration of the HMTA so as to
avoid regulatory inconsistencies and
overlaps; and, second, to provide reasonable
notice, through the HMTA regulatory system,
to transporters of hazardous substances that
they are subject to the liability and other
provisions of CERCLA. (Emphasis added)

Clearly, the first purpose Is
accomplished by the final rule with
respect to the listed materials that are
not otherwise subject to the HMR, a
framework has been established
whereby, at such time as EPA
establishes RQ's for those materials,
MTB can subject them to the
appropriate level of regulation under the
HMR, including shipping pdper
requirements.

The second purpose is also
accomplished to the extent reasonable.
As a result of the final rule, carriers are
aware that the listed materials are
subject to CERCLA and that they may
be held liable for release of those
materials. To the extent that carriers
know, or can determine, whether they
transport these materials, this
information is useful to them. As
discussed in the preamble to the final
rule, to go beyond this by requiring the
preparation of shipping papers for all
shipments of listed materials In
quantities exceeding one pound would,
in the view of MTB, be unwarranted,
unreasonable, and contrary to the
Department's goal of minimizing
paperwork burdens.

It should be noted that, on the same
day that CERCLA (Pub. L 96-510)
received final approval (December 11,
1980), another law, the "Paperwork
Reduction Act of 1980", (Pub. L, 90-511)
was approved in'which Congress
forcefully expressed the same goal: "Tho
purpose of this chapter is--(1) to
minimize the Federal paperwork'burden
for individuals, small businesses, State
and local governments, and other
persons; * * *" (44 U.S.C. 3501). No
information presented in the petitions
outweighs these considerations In such
a way as to alter MTB's previous
conclusion.
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In MTB's opinion, it was the intent of
-Congress-in enacting section 306 that,
once DOT has listed the materials
subject to CERCLA as hazardous-
ihaterials, DOT retain the discretion
-provided by the HMTA to determine
whether, and to what extent, those .
nmaterials should be regulated. A brief -
examination of DOThs authority under
the HMTA clarifies that distinction.
Secti6n 104 of the HMTA provides, in
part, "Upon a finding by the Secretary,
in his discretion, that the transportation
ofja particular quantity and form of
materials in commerce may pose an
unreasonable risk to health and safety
or property, he shall designate such
quantity afid form 6f material or group
or class of such materials as a
hazardous material." Section 105(a)
provides, in part, "The Secretary may
issue * * * regulations for the safe
transportation in commerce of
hazardous materials." Therefore, the
effect of section 306(a) of CERCLA is, in
effect, to remove the Secretary's
discretion under section 104 of the
HMTA by requiring him to "list" (or
"designate") "hazardous substances"
(as defined by CERCLA) as "hazardous
materials"-under the HMTA. Section
306(a) does not, however, in any way
purport to affect the Secretary's
discretion under section 105(a) of the
HMTA to regulate those materials.

MTB cannot infer from completely
silent legislative history that Congressi
intended so significant a change to the
regulatory authority established by the

AMTA as to-remove the Secretary's
discretion to determine whether, and to
what extent, to regulate hazardous
materials. To the contrary, it was-
evidently Congress'-desire to preserve
the Department's regulatory authority in-
this area and to assure that CERCLA
would not overlap or conflict with that
authority that led to the adoption of
section 306. If if were to be concluded
that Congress intended to remove the
Secretary's discretion in ditermining
whether to aptly the HMR shipping
paper requirements to the listed
materials, there would be no basis for
concluding that Congress did-not also
intend to remove his discretion in
deternining whether.to apply other
requirements of the HMR, such as
packaging and labeling requirements. It
is far more logical to conclude that
Congress intended that the.Secretary
exercise his discretion in determining
the appropriate degree of regulation

under the HMTA.
In its petition, the AAR takes

exception to an example cited in the
preamble to the final rule to
demonstrate the vast increase in
paperwork requirements if MTB v.erc to
apply those requirements toall -
shipments containing at least one pound
of listed materials: "For example, every
shipment of galvanized steel containing
more than one pound of zinc would
require a hazardous materials shipping
paper." (46 FR 1738) The AAR's
objection appears to be based on the
incorrect assumption that zinc is a
"hazardous substance" (as defined in
CERCLA) only because, in certain
forms, it is a hazardous waste. To the
contrary, zinc is &lso a CERCLA
"hazardous substance" because it is a
toxic pollutant listed under section
307(a) of the Federal Water Pollution
Control Act (46 FR 17744) In fact, many
other common materials, which have
never been considered to be hazardous
in transportation, are CERCLA
hazardous substances because they
have been listed under section 307(a)
(e.g., asbestos, chromium, copper, lead,
mercury, nickel, and silver). Therefore,
the example cited in the preamble is
correct, and an appreciation for the
tremendous paperwork burden that
would result from an automatic
extension of the shipping paper
requirements to these essentially
innocuous shipments strengthens ITB's
opinion that Congress did not intend to
achieve such a result by implication
from section 306 of CERCLA.
-.Therefore, it is MTB's conclusion that
section 306 of CERCLA does not require
the application of the HMR shipping
paper requirements to the listed
materials, and that, as a matter of
Departmental discretion under section
105(a) of the HMTA, it would be
inappropriate at this time to apply those
requirements to those materials that are
not otherwise subject to them. For the
foregoing reasons, the petitions for
reconsideration are denied.
(49 U.S.C. 1803,1804; 49 CFR 1.63, Appendix
A to Part 1)

Issued in Washington. D.C., on Novmbr
23, 1981.
L D. Santman,
Director, Materials Transporfation Bi ar u,
iFR D=c 81-3 Filed I491.- 45

SnLUNG CODE o44

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 23
Correction of the List of Species In
Appendices to the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule; correction.

SUMMARY: The Service hereby corrects
certain technical errors in the list of
species included in Federal regulations
Implementing the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora.
EFFECTIVE DATE: November 30,1981.
ADDRESS: Please send correspondence
concerning this notice to the office of the
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, D.C.
20240.
FOR FURTHER INFORMATION CONTACTI:
Dr. Richard L Jachowski, Office of the
Scientific Authority, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, telephone (202) 653-5948.
SUPPLEMENTARY INFORMATION: The
Service issued a notice on September 4,
1981, (46 FR 44660) announcing recent
changes in the list of species included in
Appendices L I1 and M of the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES). This list was
incorporated in the Code of Federal
Regulations to make it readily
accessible to the public.

The present notice announces
corrections to the list published on
September 4,1981. The changes noted
below serve to correct certain
misspellings and to bring the published
list into conformity with the appendices
as established by agredment of the
nations that are party to CITES. Because
the corrections are intended only to
accurately inform the reader, this
document is not a rule as defined in 5
U.S.C. 553. For the same reason, the"*
Regulatory Flexibility Act and Executive
Order 12291 do not apply. Similarly, the
Service finds good cause that this
document shall be'effective immediately
and that advance notice and public
comment are unnecessary.

PART 23-ENDANGERED SPECIES
CONVENTION

Accordingly, the Service amends Parts


