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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 110
[Docket No. HM-209; Amdt. No. 110-1]
RIN 2137-ACO9

Iinteragency Hazardous Materials
Public Sector Training and Planning
Grants

AGENCY: Research and Special Programs
Administration (RSPA}, DOT.

ACTION: Final rule.

SUMMARY: This final rule implements a
reimbursable grant program to enhance
existing State, Indian tribal, and local
hazardous materials emergency
preparedness and response programs,
This final rule sets forth application
procedures for the planning and training
grant programs established by the
Hazardous Materials Transportation
Act (HMTA), as amended by the
Hazardous Materials Transportation
Uniform Safety Act of 1990 (HMTUSA),
for grants to States for emergency
response planning and to States and
Indian tribes for emergency response
training. This rule sets forth procedures
for the reimbursable grant program, and
provides the application requirements
for specific public sector training and
planning grants. The requirements
adopted under this final rule are
intended to: increase State, local, and
Indian tribal effectiveness in safely and
efficiently handling hazardous materials
accidents and incidents; enhance
implemen:ation of the Emergency
Planning and Community Right-To-
Know Act of 1986 (EPCRA); and
encourage a comprehensive approach to
emergency planning and training by
incorporating response to transportation
situations.

DATES: The effective date of the final
rule is October 19, 1992. Grant
applications will be accepted after that
date. Initial awards will be made after
November 15, 1992,

FOR FURTHER INFORMATION CONTACT:
Charles Rogoff, HMTUSA Grants
Manager, Office of the Associate
Administrator for Hazardous Materials
Safety, Research and Special Programs
Administration (RSPA), U.S. Department
of Transportation, 400 Seventh Street,
SW., Washington, DC 205900001,
Telephone: 202-366-4900.

SUPPLEMENTARY INFORMATION:
1. Background

A. The Hazardous Materials
Transportation Uniform Safety Act of
1990

The HMTA (49 App. U.S.C. 1801 e?
seq.), as amended by HMTUSA, gives
the Secretary of Transportation the
regulatory authority to strengthen
interagency coordination and technical
assistance with respect to hazardous
materials emergency response planning
and training. Section 17 of HMTUSA
added a new Section 117A to the HMTA
entitled, “Public Sector Training and
Planning”. Section 117A of the HMTA
creates a reimbursable grant program to
provide financial and technical
assistance, national direction, and
guidance to enhance State and local
hazardous materials emergency
planning and training, and enhance
overall implementation of EPCRA.

Section 117A of the HMTA requires
the Secretary of Transportation to make
grants to States for: Developing,
improving, and implementing emergency
response plans under EPCRA, including
the determination of flow patterns of
hazardous materials within a State and
between a State and another State; and
determining the need for regional
hazardous materials response teams.
Section 117A of the HMTA also requires
the Secretary to make grants to States
and to Indian tribes for training public
sector employees to respond to
accidents and incidents involving
hazardous materials. The grant
programs will increase the emphasis on
transportation in ongoing efforts to
improve the capability of communities
to plan for and respond to the full range
of potential risks posed by accidents
and incidents involving hazardous
materials.

This reimbursable grant program is
supported by fees collected pursuant to
section 117A(h) of the HMTA. Section
106 of the HMTA establishes a
registration program for shippers and
carriers of certain hazardous materials.
On July 9, 1992, a final rule was
published in the Federal Register [57 FR
30620] establishing a program to assess
and collect from all persons who are
required to be registered an annual fee
to fund this reimbursable grant program.

B. The Notice of Proposed Rulemaking
(NPRM)

On March 2, 1992, a notice of
proposed rulemaking (NPRM; 57 FR
7474) was published in the Federal
Register which contained requirements
for two separate grant programs
authorized by the HMTA, as amended
by HMTUSA. The NPRM proposed to

emergency response planning, and to
States and Indian tribes for training
public sector employees to respond to
hazardous materials incidents. Many of
the activities eligible for funding under
the two programs are closely related.
Section 117A of the HMTA does not
provide authority to include Indian
tribes in the planning grant program.
The NPRM contained requirements for
reimbursement of the costs of activities
that are conducted under the grant
program. The purpose of the grants is to
increase State, local and Indian tribal
effectiveness in safely and efficiently
handling hazardous materials incidents,
and to enhance implementation of
EPCRA.

Implementing guidance, which
addresses such issues as allocation
criteria, measures against which grant
applications will be evaluated,
explanation of certifications required,
and relationship of the grant program to
the national curriculum, is in
development. This guidance will be
included in an application package
which will be provided to potential
applicants following publication of this
final rule.

1L Discussion of Comments Received on
the NPRM

RSPA received over 150 comments in
response to the NPRM. Comments were
received from a variety of sources,
including Members of Congress, State
Governors, Indian tribal organizations,
State and local fire and police
departments, State and local emergency
response planning councils, committees
and agencies, Federal and State
environmental agencies and
commissions, other Federal, State and
local government agencies, trade
associations, transportation companies,
and colleges and universities. The
majority of the commenters supported
the intent of the grants program to assist
State and local governments with
financial and technical assistance to
develop and implement emergency
response plans, and to provide training
to public sector employees responding
to hazardous materials emergencies,
particularly those involving
transportation. Several commenters
opposed implementation of the grant
programs for various reasons. A
discussion of the comments and the
actions being taken by RSPA in this
final rule follows.

Regulatory review comments. In
response to the President’s January 28,
1992 announcement of a federal
regulatory review, DOT published a
notice on February 7, 1992, [57 FR 4744]

provide financial assistance to States for soliciting public comments on the
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Department’s regulatory programs. In
response to that notice, RSPA received
one comment from the National
Association of State Title III Program
Officials (NASTTPO) on the proposed
financial and technical assistance to
States and Indian tribes with respect to
hazardous materials emergency
response planning and training grants.
NASTTPO urged adoption of the final
rule as soon as possible.

Major Issues
A. Reimbursable Grants

A number of commenters objected to
a “reimbursable grant” program, and
favored *up-front” money, or funding
advances to fund the grant programs.
Most of the State and local emergency
response and planning organizations are
opposed to the reimbursable grant
procedure due to economic conditions in
their States. They urged RSPA to '
recognize the tight budgets under which
they believe most States and local
governments operate. Many commenters
- believe it will be difficult, if not
impossible, to find funds for the cost of
any program conducted under the
Jplanning or training grants, and that it
will be a hardship on rural States
because the emergency response
personnel in many of these communities
are volunteers with little or no working
funds. The commenters believe requiring
States to fund project costs may
preclude many States from participating
in the award program. The State of
Nebraska, Military Department, stated
that, if this must be a reimbursable grant
program, some up-front administrative
funds should be provided so the states
can implement the program and then
start into the reimbursable portion. The
commenters requested that RSPA
promote participation in the areas with
the greatest need, and develop a funding
mechanism to provide federal grant
funds or portions thereof in advance,
rather than by reimbursement.

RSPA understands the concerns of the
State and local governments and their
need, at a minimum, for available start-
up funds. RSPA believes that the
language under HMTUSA relative to
reimbursement allows advances to be
made to States for emergency response
planning programs, and States and
Indian tribes for public sector
emergency response training programs,
provided the advances are consistent
with the administrative requirements
and grant procedures found in 49 CFR
part 18. Therefore, the final rule
provides that the Associate
Administrator for Hazardous Materials
Safety may make advances or provide
working capital on a case-by-case basis

to a State or Indian tribe. Accordingly, a
new paragraph (c) regarding advance
funds is added to § 110.70, financial
administration.

Several commenters opposed the
planning and training grants program
because they believe that the economic
benefit to units of local government
would be minimal under the grant
programs, and that there is little, if
anything, to be gained by providing
financial and technical assistance,
particularly to Local Emergency
Planning Committees (LEPCs).

RSPA disagrees with the commenters
that completely oppose the planning and
training grant programs. The financial
and technical assistance provided under
the grant programs will increase the
emphasis on emergency planning related
to hazardous materials moving in
transportation, and improve the
capability of local jurisdictions to plan
for and respond to potential risks posed
by hazardous materials in
transportation, as well as at fixed sites.

B. Non-Federal Cost-Share

As specified in section 117A(d) of the
HMTA, RSPA proposed that a recipient
provide 20 percent of the direct and
indirect costs of all activities covered by
the grant award, and that a recipient be
prohibited from using funds expended to
qualify for the grant for cost-sharing
purposes. RSPA specifically requested
comments on whether to accept in-kind
contributions under non-federal cost-
share requirements, and if so, what
types.

Many commenters favored in-kind
(soft-match) contributions rather than
cash (hard-match) as the required 20
percent match. Several commenters
pointed out that, although the NPRM
proposed to require that States and
Indian tribes satisfy the cost-sharing
requirement with cash, there was no
stipulation in HMTUSA that the non-
Federal cost share be in cash. The
commenters recommended that the 20%
match be allowed through either cash
contributions or in-kind contributions to
produce a viable program.

The Arizona Emergency Response
Commission (AERC) stated that most
federal grant programs, e.g., the SARA
Title U training grants program, utilize
“in-kind"" contributions. The AERC
believes it would be difficult to obtain
State appropriations to satisfy cost-
share requirements, especially since the
State has funded a state hazardous
materials training and hazardous
materials emergency management
program for the past five years. The
AERC recommended that cost-share
requirements be authorized to be
satisfied with “in-kind” contributions.

Many commenters believed that using
existing management, support
personnel, and equipment and facilities
would be more cost-effective, rather
than using Federal funding for new
hiring, acquisition, and construction
specifically for the grant award program
activities. '
HMTUSA did not stipulate that a
hard-match was required for meeting the
non-Federal cost-share requirement. An
accommodative matching funds policy is
appropriate to address State budget
pressures and encourage participation.
Accordingly, the provision for cost
sharing (§ 110.60) for planning and
training grants is revised to allow for
either cash (hard-match) or in-kind (soft-
match) contributions, or a combination
of a hard and soft match. Contributions
for matching or cost-sharing purposes
must comply with 49 CFR part 18. A
soft-match for cost sharing purposes
could be, for example, the dollar
equivalent value used for technical staff
to support the planning effort. This
should alleviate some of the most
serious funding problems, and provide
more opportunities for States and Indian
tribes to participate in the program.

c. Allocation Criteria

Section 117A(b)(7) of the HMTA.
contains criteria for allocating training
funds, based on need. There is no
comparable provision for allocating
planning funds. RSPA proposed to use
the same criteria for allocating training
funds, to the extent practicable, to
allocate planning funds. RSPA requested
comments on the factors that should be
considered as allocation criteria.

The U.S. Environmental Protection
Agency (EPA) recommended that a
portion of the grants should be set aside
for Indian tribes, and that the State
allocation factors should include
objective criteria, such as population,
hazardous materials facilities, etc., and
criteria based on performance,
compliance and innovation. The EPA
stated that the latter factor should be
reviewed by the Interagency

~ Coordinating Group (representing seven

Federal agencies, including, EPA, DOL/
OSHA, DHHS/NIEHS, and DOT), and
allocation criteria should be based in
part on information from the monitoring
and technical assistance functions
carried out in the field. RSPA concurs
with EPA on this issue as it pertains to
training grants, and the Interagency
Coordinating Group is currently working
to fully develop objective allocation
criteria. The restriction on allocation of
planning grants to Indian tribes is
discussed in paragraph D.
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One commenter stated that the
proposed training grant program fails, in
allocating grant funds, to place sufficient
emphasis on the needs of the entity
seeking funds. The commenter went on
to suggest that needs-based tests should
be determined through a comprehensive
cost-benefit analysis of each proposed
project. In HMTUSA, one of the stated
findings of the Congress is “* * *
1,500,000 emergency response personnel
need better basic or advanced training
for responding to the unintentional
release of hazardous materials * * *"
RSPA agrees that there is a clear need .
for training of emergency response
personnel. In addition, RSPA anticipates
that the most needy projects will be
. clearly identified through hazard-
specific information which must be
provided by an applicant and
considered in the grant award process.
Therefore, applicants are not required to
submit a cost-benefit analysis.

Commenters were concerned that
funds be distributed fairly. Several
commenters stated that the allocation
criteria specified in the NPRM are
vague, that the factors should be heavily
weighted with regard to need, and that
the list of criteria proposed to be used
excludes the most needy States. In
addition to the allocation criteria
proposed in the NPRM, several
commenters proposed other criteria,
including: population within a given
State Emergency Response
Commission’s (SERC]) or Local
Emergency Planning Committees’
(LEPC) jurisdictional area, as
appropriate; equal division of funds on a
per capita basis; State or local
population density; whether a
municipality has a dedicated hazardous
materials response team; a system that
would more closely match potential risk
with available resources; the ratio of
volunteer responders to paid
responders; natural and cultural
resources at risk; and degree of hazard
or risk of the hazardous material moving
in transportation. Generally, most
commenters urged flexibility as the
guiding principle in allocating funds, and
recognition of the differences between
the States.

RSPA will consider several factors in
allocating funds. Some factors under
review are the number of hazardous
materials facilities, types and amounts
of hazardous materials transported,
population at risk, frequency and
number of incidents recorded in past
years, high mileage transportation
corridors, whether the State or Indian
tribe assesses and collects fees on the
transportation of hazardous materials
and whether such assessments or fees

are used solely to carry out purposes
related to the transportation of
hazardous materials. RSPA will use
these factors to the extent practicable in
allocating both planning and training
funds.

One commenter suggested that the
rule should specifically prohibit the
award of a grant in instances where
there is no clear demonstration that
State-levied hazardous materials fees
are being used as required by HMTUSA
section 13(b). Section 110.30{a){4) of this
final rule requires applicants to provide
information on the assessment,
collection and disposition of State, local
or Indian tribe imposed fees on the
transportation of hazardous materials.
RSPA is sensitive to the issue raised by
this commenter and will carefully
consider that information in its grants-
review process. However, it is not
necessary to revise the rule in the
manner suggested by the commenter.

Section 117A(a)(3) of the HMTA
requires that not less than 75 percent of
planning grant funds be made available
to State LEPCs. The Texas Division. of
Emergency Management stated that
RSPA must recognize and incorporate
state emergency planning concepts and

requirements in the certification process.

In Texas, the LEPCs do not generate
plans. Rather, that is a function of
counties and cities. Also, most of those
LEPCs lack the fiscal infrastructure to
adequately control public funds. The
commenter suggested that the rule be
revised to also permit authorized agents
of LEPCs to be identified as the legal
subgrantee designated to receive and
expend funds on behalf of the LEPC to
meet the intent of the law. RSPA
recognizes that many LEPCs depend on
associated organizations for
administrative support. Therefore, RSPA
will accept planning grant applications
which adequately demonstrate that, in
lieu of direct LEPC funding, funds are
provided for LEPC-directed projects.

D. Exclusion of Indian Tribes From
Planning Grant Program

Several commenters, including some
Indian tribes, recommended that Indian
tribes be included in the planning grant
program. The commenters believe that
funding training without providing funds
for planning will prevent effective
implementation of emergency response
preparedness programs, which could
create an incomplete response
capability.

Section 117A(a)(1) of the HMTA
specifies that the Secretary shall make
grants to the States and makes no
reference to Indian tribes, in contrast to
section 117A(a){2), which explicitly
provides for training grants to both

States and Indian tribes. The two terms
are defined in section 103 of the HMTA.
Therefore, RSPA does not have the
authority to make planning grants to
Indian tribes.

E. Maintenance of Effort Requirement

Some commenters were concerned
that the proposed requirement for a
recipient to maintain expenditures at a
level not less than the average level of
its expenditures for the last two fiscal
years, coupled with the proposed
requirement for a 20 percent matching
share, would make it difficult for States
and Indian tribes to qualify for grants.
Most commenters favor relaxation of the
two-fiscal year aggregate funding
requirements. .

Section 117A of the HMTA requires
that a State or Indian tribe certify its
maintenance of a certain expenditure
level in order {o receive a grant.
Therefore, RSPA does not have
discretion in this matter. However,
RSPA is providing some flexibility in
this final rule by allowing in-kind (soft
match) contributions.

F. National Curriculum

A National Curriculum is being
developed for use in training public
sector employees to respond safely and
efficiently to accidents and incidents
involving hazardous materials. Although
several commenters opposed the
development of the National Curriculum,
the HMTA requires that grant recipients
certify that they will use it.

One commenter was concerned that .
development of the National Curriculum
will not give adequate consideration to
current training programs and courses
conducted at the State or local level,
and that the Federal Government's
development of a National Curriculum
may delay the award of training grants.
RSPA acknowledges that development
of a National Curriculum will require a
considerable amount of time as fields of
study and candidate courses are
reviewed and evaluated. However, we
anticipate a significant number of those
candidate courses will come from
current State and local emergency
response training programs. Additional
guidance in this matter will be included
with implementing instructions which
RSPA will forward to grant applicants
and, upon request, to other interested
persons.

G. Grant Mechanism and Administrative
Requirements

Several commenters opposed the use
of 49 CFR Part 18, “Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
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and Local Governments”. RSPA
proposed that recipients of planning or
training grants comply with 49 CFR part
18, and other DOT regulations
incorporated by reference in 49 CFR part
18,

Several commenters stated that the
proposed grant application process
ignores an existing grant application and
management system, Federal Emergency
Management Agency's (FEMA}
Comprehensive Cooperative Agreement
(CCA) system. These commenters
believe that it would be a duplication of
effort to establish and maintain a
separate grant system for HMTA grants.
They stated that the proposed grant
mechanism and administrative
requirements impose a significant
administrative burden which could more
readily be assimilated under FEMA's
CCA process.

Although there are many positive
features in the existing CCA process,
RSPA identified a number of areas .
where the CCA process would not meet
program needs. Although some of these
areas could be adjusted to
accommodate legal or program
requirements, such as the proposed use
of multi-year scopes of work, others
could not be changed without
compromising the CCA structure itself.
RSPA had to determine whether the
CCA process, which serves over 26
established programs, would easily
accommodate RSPA's grant programs,
or whether another process was needed
to fully meet RSPA's legal and
programmatic requirements. Another
factor RSPA considered was its
commitment to low cost grant
administration with minimal oversight
of State or Indian tribal program
management.

Under the CCA structure, RSPA
review and participation would have to
be completed before negotiations began.
All negotiations on grant awards would
be performed by FEMA Regional
Directors within a predetermined time
frame to coincide with the regional
discussions with the State agencies on
other components of the CCA. RSPA
participation in that process would
jeopardize the schedule for award of the
other CCA grants. Therefore, RSPA
determined that the CCA process would
not be responsive to RSPA's legal and
programmatic requirements and has
decided to retain management of the
grant programs within the Department
of Transportation. To minimize
duplication and to ensure efficient
administration, RSPA will utilize a small
staff in anticipation of continuing
support from existing FEMA and EPA

hazardous materials staff in
headquarters and the regions.

III. Key Features of the Reimbursable
Grant Program and Discussion of
Additional Related Comments

A. The Planning Grant Program

Planning grants may be made to
reimburse States for: (1} Developing,
improving, and implementing emergency
plans under EPCRA; (2) determining the
flow patterns of hazardous materials
within a State and between a State and
another State; and (3) determining the
need for regional hazardous materials
emergency response teams.

To qualify for a planning grant, a
State must: (1} Certify that it is
complying with Sections 301 and 303 of
EPCRA,; (2) certify that it will maintain
the aggregate expenditure of funds for
its last two fiscal years for developing,
improving, and implementing emergency
plans under EPCRA,; and (3) agree to
make at least 75 percent of the Federal
funds provided available to LEPCs
established pursuant to section 301{c) of
EPCRA.

B. The Training Grant Program

Training grants may be made to
reimburse States and Indian tribes for
training public sector employees to
respond to emergencies involving
hazardous materials. The term “public
sector employee,” as defined in
HMTUSA, is not repeated in this
rulemaking. However, that definition is
applicable to the term in each instance
that it appears in part 110, as well as
subsequent guidance documents issued
by the HMTUSA Grants Manager.
Several commenters suggested that the
term be added to § 110.20 (Definitions),
and one commenter wanted the
definition expanded to specifically
include State Troopers and Emergency
Medical Service (EMS) personnel. The
definition is broad and applies to all
categories of public sector personnel
routinely called upon to assist in
emergency response activities. Thus,
State Troopers and EMS personnel are
public sector employees.

To qualify for a training grant, a State
must;: (1) Certify that it is complying
with sections 301 and 303 of the EPCRA;
(2) certify that it will maintain the
aggregate expenditure of funds for its
last two fiscal years for training public
sector employees to respond to
accidents and incidents involving
hazardous materials; (3) agree to make
at least 75 percent of the Federal funds
provided available for the purpose of
training such employees either
employed or used by political
subdivisions; and (4) agree to use

courses consistent with the National
Curriculum developed under section
117A(g).

To qualify for a training grant, an
Indian tribe must: certify that it will
maintain the aggregate expenditure of
funds for each of its last two fiscal years
for training public sector employees to
respond to accidents and incidents
involving hazardous materials; and
agree to use courses consistent with the
National Curriculum.

C. Relationship to the EPCRA

Section 117A(a)(1) of the HMTA
requires RSPA to provide financial
assistance to States for emergency
response planning called for under
EPCRA. States, in turn, are required to
make at least 75 percent of the Federal
funds available to LEPCs. A State may
not receive a planning or training grant
unless it certifies compliance with
sections 301 and 303 of EPCRA. RSPA
will accept self-certification of a State's
current status and progress in achieving .
compliance.

RSPA is requiring, with respect to
section 301, that an applicant certify that
a SERC has been established,
emergency planning districts have been
designated, and LEPCs have been
appointed by the SERC. The applicant
must describe the status of the LEPCs’
emergency response plans and their
compliance with EPCRA section 303.
Section 117A of the HMTA 'does not
require Indian tribes to make these
assurances.

D. Financial Issues

This final rule requires the States to
make available {pass-through) 75
percent of the planning funds to LEPCs,
and at least 75 percent of the benefits
for training public sector employees
employed or used by the political
subdivisions. HMTA does not require
Indian tribes to make this assurance for
training purposes. States may pass-
through funding to a local political
subdivision for training public sector
employees. If a State elects to conduct
training itself, assurances must be
provided that the training will in fact
benefit public sector employees at the
local level.

States and Indian tribes must
contribute a matching share to any grant
awarded. The cost-share requirement
for both planning and training is 20
percent. RSPA will allow States and
Indian tribes to satisfy the cost-sharing
requirement with approved third party
in-kind contributions consistent with 49
CFR 18.24. Funds may be used to carry
out activities eligible for funding as
specified in 49 CFR 110.40. Procurement
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of operational equipment to be used in
response actions is excluded from
consideration for funding under this
grant program.

Several commenters were concerned
that the restriction on procurement of
operational equipment may be too
narrowly interpreted. They
recommended that RSPA specifically
identify expendable materials and
equipment that may be procured in
support of planning and training
projects. The final rule is not revised to
reflect that level of detail in activities
eligible for funding. However, RSPA
clearly recognizes that it must permit
procurements of a variety of planning
and training aids required to achieve
basic goals and objectives of most
projects funded under this grant
program. The restriction applies to the
procurement of operational equipment
that is intended primarily for use in
actual emergencies.

RSPA expects to make the first round
of funding decisions in December 1992.
Thereafter, decisions will be made on all
applications pending in RSPA on
January and July 1st of each year.
Decisions on grant awards will be made
within a reasonable time of receipt of
grant application. RSPA will receive and
review applications and make grant
awards from its Washington, D.C.
offices. Preapplication support, including
assistance from other cooperating
Federal agencies, will commence on the
date this final rule is published.

IV. Role of Other Federal Agencies in
the Implementation of Section 117A of
HMTA.

RSPA holds delegated authority for
administering the grant program.
Representatives of the EPA and FEMA
will assist RSPA in reviewing planning
and training grant applications.

FEMA, in coordination with DOT,
EPA, DOE, and NIEHS, will monitor
public sector emergency response
training and planning for accidents and
incidents involving hazardous materials.
These same agencies will provide
technical assistance to States, political
subdivisions and Indian tribes, and
assist RSPA in developing and
periodically updating the National
Curriculum.

V. The Grant Mechanism and
Administrative Requirements

Federal agencies collectively issued
the “common rule”. The Office of
Management and Budget (OMB) issued
a revised OMB Circular A-102 that
provided guidance to Federal agencies
in the development of the “common
rule”. DOT implemented the “common
rule” through 49 CFR part 18,

establishing uniform and administrative
rules for Federal grants and cooperative
agreements to State, local and Indian
tribal governments.

RSPA is required to comply with these

administrative and procedural
requirements. Consequently, recipients
of section 117A planning and training
grants must comply with the provisions

* under 49 CFR Part 18, “Uniform

Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments”, as well as
other regulations incorporated by
reference under this Part, pertaining to
grants.

RSPA is encouraging submission of
applications for multi-year projects from
States and Indian tribes. However, an
applicant may elect to apply for a grant
on an annual basis for a specific project.
Under the multi-year project approach,
activities approved in a scope of work
will be funded for one-year budget
periods. Subsequent budget periods will
be funded subject to availability of
funds, satisfactory progress, and in
accordance with the schedule of project
activities authorized in the grant.

Performance reports must be
submitted upon the completion of
budget periods or upon completion of
activities/projects for which
reimbursement is being requested.
Recipients must report on planning and
training separately. Before proceeding
with the next budget period or set of
activities, recipients are required to
provide a performance report.

Recipients must submit quarterly

financial reports which will also be used

for reimbursement. Except for advance
funds, a recipient may be permitted to
carry unexpended obligations from one
year to the next. Carryover funds would
provide recipients flexibility in the use
of grant funds and, generally, expands
the amount of funding which could be

made available for planning and training

grant programs. RSPA may reallocate
resources if carryover spending
authority is not used within one
calendar year after receipt of grant
award. Grant recipients may petition
RSPA to waive non-statutory
requirements that are not applicable to
their circumstances.

Planning and training are two parts of
a comprehensive national grant
program,; applicants are encouraged to
request funds to conduct one or both in
a single application package. RSPA will
award funds for both in one award
agreement. However, since both
components are funded separately by a
special registration fee program, RSPA
has a fiduciary responsibility to obligate
and account for planning and training
funds separately. Recipients must rely

on their own procurement methods
unless they conflict with Federal laws
and standards as defined in 49 CFR part
18.

VI. Section-by-Section Review

Section 110.1. This section implements
a reimbursable grant program for both
planning and training activities.

Section 110.5. This section prescribes
requirements on the applicability of the
training and planning grants, and
administrative procedures.

Section 110.7. This section contains
the Office of Management and Budget
(OMB) control number for the
information collection contained in this
part.

Section 110.10. This section specifies
who is eligible to apply for training and
planning grants under this part.

Section 110.20. This section includes
definitions of terms under part 110. For
clarity, certain terms have been
changed, as follows: *cost analysis” is
changed to read “cost review”, and
“funding period” is changed to read
“budget period”.

Section 110.30. This section specifies
grant application requirements and
procedures, and inoludes information on
where grant applications must be
submitted. Also, January 1st and July 1st
of each year are specified as deadlines
for the filing of applications which will
be considered in the semi-annual review
and award process. To expedite
implementation of this grant program, an
initial award of grants will consider
applications received on or before
October 1, 1992.

Section 110.40. This section contains
requirements on the types of activities
which are eligible for funding under the
grant programs prescribed in this Part.
Several changes were made to proposed
paragraph (a) in response to a comment
that certain proposed activities go
beyond the scope of the grant program
established under HMTUSA. The :
changes are as follows: paragraph (a)(4)
is revised by removing the words “to
determine the distribution of Federal
funds under the grant” since they
suggest that a capabilities assessment is
intended primarily to justify the
awarding of a grant; paragraph (a)(5) is
removed because it focused on
awareness levels of the general public,
rather than public sector employees;
paragraph {a)(8) for planning is changed
to paragraph “(a)(5)", and revised to
change the reference to “RSPA" to read
the “Associate Administrator for
Hazardous Materials Safety”; in
paragraph (a)(7) the last sentence is
unnecessary and therefore deleted, and
paragraph (a)(7) is changed to paragraph
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“(a)(6)"; and paragraph (a)(8) is changed
to paragraph “(a){7)". Proposed
paragraph (b)(8) for training has been
revised to change the reference to
“RSPA" to read the “Associate
Administrator for Hazardous Materials
Safety".

Section 110.50. This section prescribes
requirements for disbursement of
Federal funds. Proposed paragraph {a) of
this section was changed for clarity to
read: “Preaward expenditures may not
be reimbursed.”

Section 110.60. This section specifies

_requirements for cost sharing for
planning and training grants under this
Part. This section allows use of in-kind
(soft-match) contributions for cost
sharing purposes.

Section 110.70. This section prescribes
requirements for financial
administration and accounting
procedures of the grant programs.
Paragraph (c) is changed to {d}, and a
new paragraph (c) on advances is added
to this section. .

Section 110.80. This section specifies
that procurement procedures must be
used which reflect applicable State laws
and regulations and Federal
requirements under 49 CFR Part 18.

Section 110.90. This section prescribes
requirements for monitoring, reports,
and record retention for grant award -
recipients under this Part.

Section 110.100. This section specifies
the requirements for enforcement of the
terms of a grant award if a recipient
fails to comply. In this proposed section,
the reference to “RSPA” so changed to
read "“Associate Administrator for
Hazardous Materials Safety”.

Section 110.110. This section specifies
after-grant requirements for closing out
awards. In this proposed section, the
reference to “RSPA” is changed to read
“Associate Administrator for Hazardous
Materials Safety’.

Section 110.120. This section specifies
requirements for requesting non-
statutory deviations of this Part. In this
proposed section, the reference to
“RSPA” is changed to read “Associate
Administrator for Hazardous Materials
Safety.” The address where requests for
deviations must be submitted is added
to this section.

Section 110.130. This section
prescribes requirements for resolving
disputes. In this proposed section, the
reference to "RSPA” is changed to read
“Administrator, RSPA”.

VIL Rulemaking Analyses and Notices

A. Executive Order 12291 and DOT
Regulatory Policies and Procedures

RSPA has determined that this final
rule is not a “major rule” under

Executive Order 12291. The final rule is
not considered a significant rule under
DOT’s Regulatory Policies and
Procedures (“the Procedures™; 44 FR
11034; February 26, 1979). In aceordance
with the Procedures, RSPA has
determined that preparation of a
Regulatory Evaluation is not necessary
because the costs of the regulanon are
expected to be minimal.

B. Regulatory Flexibility Act

RSPA certifies that this rule will not
have a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

C. Executive Order 12612

The rule has been reviewed in
accordance with Executive Order 12612
(“Federalism™). The HMTA specifies
that States may apply for grants if they
meet certain statutory criteria. The rule
will implement the statutory
requirements at a minimum level. The
Federal-State relationship will be
enhanced as a result of the grant funding
provided. Thus, in accordance with
Executive Order 12612, preparation of a
Federalism Assessment i8 not
warranted.

D. Paperwork Reduction Act

The new requirements for information
collection have been approved by the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511} under OMB control number
2137-0586 (expiration date: May 31,
1995). The information requirements for
this rule are the same as those set forth
for most Federal grant programs and are
consistent with OMB Circular A-102.

E. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN contained in the heading
of this document can be used to cross-
reference this action with the Unified
Agenda.

F. National Environmental Policy Act

RSPA has evaluated this regulation in
accordance with its procedures for
ensuring full consideration of the
environmental impacts of DOT actions
as required by the National
Environmental Policy Act (42 U.S.C.
4321 et seq.), other environmental
statutes, executive orders, and DOT
Order 5610.1C. This final rule meets the

criteria that establish it as a non-major
action for environmental purposes.

List of Subjects in 49 CFR Part 110

Disaster assistance, Education,
Emergency preparedness, Grant
programs—Environmental protection,
Grant programs—Indians, Hazardous
materials trangportation, Hazardous
substances, Indians, Reporting and
recordkeeping requirements.

In 49 CFR, a new part 110 is added to
read as follows:

PART 110—HAZARDOUS MATERIALS
PUBLIC SECTOR TRAINING AND
PLANNING GRANTS

Sec.

110.1 Purpose.

110.5 Scope.

110.7 Control Number under the Paperwork
Reduction Act.

11010 Eligibility.

110.20 Definitions.

110.30 Grant application.

11040 Activities eligible for funding.

110.50 Disbursement of Federal funds.

110.60 Cost sharing for planning and
training.

110.70 PFinancial administration.

110.80 Procurement.

110.90 Grant monitoring, reports, and
records retention.

110.100 Enforcement.

110.110 After-grant requirements.

110.120 Deviation from this part.

110.130 Disputes.

1. The authority citation for Part 110 is
added to read as follows:

Authority: 48 App. U.S.C. 1815; 49 CFR Part
1.

§ 110.1 Purpose.

This part sets forth procedures for
reimbursable grants for public sector
planning and training in support of the
emergency planning and training efforts
of States, Indian tribes, and local
communities to deal with hazardous
materials emergencies, particularly
those involving transportation. These
grants will enhance the implementation -
of the Emergency Planning and
Community Right-to-Know Act of 1986
(42 U.S.C. 11001).

§110.5 Scope.

(a) This part applies to States and
Indian tribes and contains the program
requirements for public sector training
and planning grants to support
hazardous materials emergency
planning and training efforts.

(b) The requirements contained in 49
CFR part 18, “Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments”, apply to grants
issued under thig Part.
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(c) Copies of standard forms and OMB
circulars referenced in this part are
available from the HMTUSA Grants
Manager, Research and Special
Programs Administration, U.S.
Department of Transportation, 400
Seventh Street, SW., Washington DC.
20590--0001.

§ 110.7 Control Number under the
Paperwork Reduction Act.

The Office of Management and Budget
control number assigned to collection of
information in §§ 110.30, 110.70, 110.80,
and 110.90 is 2137-0586.

§110.10 Eligibility.

This Part applies to States and Indian
tribes. States may apply for planning
and training grants. Federally-
recognized Indian tribes may apply for
training grants.

§ 110.20 Definitions.

Unless defined in this Part, all terms
defined in Section 103 of the Hazardous
Materials Transportation Act (HMTA)
{49 App. U.S.C. 1802) are used in their
statutory meaning and all terms defined
in 49 CFR Part 18 and OMB Circular A~
102, with respect to administrative
requirements for grants, are used as
defined therein. Other terms used in this
Part are defined as follows:

Allowable costs means those costs
that are: eligible, reasonable, necessary,
and allocable to the project permitted by
the appropriate Federal cost principles,
and approved in the grant.

Budget period means the period of
time specified in the grant agreement
during which the project manager may
expend or obligate project funds.

Cost review means the review and
evaluation of costs to determine
reasonableness, allocability, and
allowability.

Indian country means Indian country
as defined in 18 U.S.C. 1151. That
section defines Indian country as all
land within the limits of any reservation
under the jurisdiction of the U.S.
Government, notwithstanding the
issuance of any patent, and, including
rights-of-way running through the
reservation; all dependent Indian
communities within the borders of the
United States whether within the -
original or subsequently acquired
territory thereof, and whether within or
without the limits of a State; and all
Indian allotments, the Indian titles to
which have not been extinguished,
including rights-of-way running through
the same.

Indian tribe means a tribe “Federally-
recognized” by the Secretary of the
Interior under 25 CFR 272.2.

Local Emergency Planning Committee
(LEPC) means a committee appointed by
the State Emergency Response
Commission under Section 301(c) of the
Emergency Planning and Community
Right-to-Know Act of 1986 (42 U.S.C.
11001(c)) that includes at a minimum,
representatives from each of the
following groups or organizations:
elected State and local officials; law
enforcement, firefighting, civil defense,
first aid, health, local environmental,
hospital, and transportation personnel;
broadcast and print media; community
groups; and owners and operators of
facilities subject to the emergency
planning requirements.

National curriculum means the
curriculum required to be developed
under Section 117A of HMTA and
necessary to train public sector
emergency response and preparedness
teams, enabling them to comply with
performance standards as stated in

" Section 117A(g)(4).

Political subdivision means a county,
municipality, city, town, township, local
public authority (including any public
and Indian housing agency under the
United States Housing Act of 1937 (42
U.S.C. 1401 et seq.), school district,
special district, intrastate district,
council of governments (whether or not
incorporated as a nonprofit corporation
under State law), any other regional or
interstate government entity, or any
agency or instrumentality of a local
government.

Project means the activities and tasks

_identified in the grant agreement.

Project manager means the State or
Indian tribal official designated in a
grant as the recipient agency's principal
program contact with the Federal .
Government.

Project officer means the Federal
official designated in a grant as the
program contact with the project
manager. The project officer is
responsible for monitoring the project.

Project period means the length of
time specified in a grant for completion
of all work associated with that project.

State Emergency Response
Commission (SERC) means the State
Emergency Response Commission
appointed by the Governor of each State
and Territory under the Emergency
Planning and Community Right-to-Know
Act of 1988.

Statement of Work means that portion
of a grant that describes the purpose
and scope of activities and tasks to be
carried out as part of the proposed
project.

§1 1030 Grant application.

(a) General. An applicant for a
planning or training grant shall use only

the standard application forms approved
by the Office of Management and
Budget (OMB) (SF—424 and SF-424A)
under the Paperwork Reduction Act of
1980 (44 U.S.C. 3502). Applicants are
required to submit an original and two
copies of the application package to:
HMTUSA Grants Manager, Research
and Special Programs Adminstration,
U.S. Department of Transportation, 400
7th Street, SW., Washington, D.C. 20590-
0001. Applications received on or before
January 1st and July 1st of each year
will be considered in that cycle of the
semi-annual review and award process.
An initial round of the review and
award process will consider
applications received on or before
November 15, 1992. Requests and
continuation applications must include
an original and two copies of the
affected pages; previously submitted
pages with information that is still
current do not have to be resubmitted.
The application must include the
following: .

(1) Application for Federal Assistance
for non-construction programs (SF~424)
and Budget sheets (SF-424A). A single
application may be used for both
planning and training if the budgets for
each are entered separately on all
budget sheets.

(2) For States, a letter from the
Governor designating the State agency
that is authorized to apply for a grant
and to provide the written certifications
required to receive a grant.

(3) For Indian tribes, a letter from the
tribal government, governing body, or
tribal council to the effect that the
applicant is authorized to apply for a
grant and to provide the written
certifications required to receive a grant.

{4) A written statement explaining
whether the State or tribe assesses and
collects fees on the transportation of
hazardous materials and whether such
assessments or fees are used solely to

*carry out purposes related to the

transportation of hazardous materials.

(5) A statement designating a project
manager and providing the name,
position, address and phone number of
that individual who will be responsible
for coordinating the funded activities
with other agencies/organizations.

(6) A project narrative statement of
the goals and objectives of the proposed
project, project design, and long range
plans. The proposed grant project and
budget periods may be one or more
years. '

(7) A statement of work in support of
the proposed project that describes and
sets priorities for the activities and tasks
to be conducted, the costs associated
with each activity, the number and types
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of deliverables and products to be
completed, and a schedule for
implementation.

(8) A description of the major items of
costs needed to implement the
statement of work and a copy of any
cost or price analysis if conducted.

(9) Drug-Free Workplace
Certification. The applicant must certify
as specified in appendix C of 49 CFR
part 29 that it will comply with the Drug-
Free Workplace Act of 1988 (Pub. L. 100-
690, Title V, Subtitle D; 51 U.S.C. 701 et
seq.).

(10) Anti-Lobbying Certification. The
applicant must certify as specified in
appendix A of 49 CFR part 20 that no
Federal funds will be expended to pay
any person for influencing or attempting
to influence an officer or employee of
any agency, 8 Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress
(section 319 of Pub. L. 101-121, 31 U.S.C.
1352).

(11) Debarment and Suspension
Certification. The applicant must certify
as specified in subpart G of 49 CFR part
29 that it will not make an award or
permit any award to any party which is
debarred or suspended or is otherwise
excluded from or ineligible for
participation in Federal assistance
programs. -

(b) Planning. In addition to the
requirements specified in paragraph (a)
of this section, eligible State applicants
must include the following in their
application package:

(1) A written certification that the
State is complying with sections 301 and
303 of the Emergency Planning and
Community Right-to-Know Act of 1986,
including a brief explanation of how
compliance has been achieved.

(2) A written statement specifying the
aggregate expenditure of funds of the
State, exclusive of Federal funds, for
each of its last two fiscal years for
developing, improving, and
implementing emergency plans under
the Emergency Planning and Community
Right-to-Know Act of 19886, including an
explanation specifying the sources of
these funds. A written certification that
the State's aggregate expenditures, as
defined by the State, of funds for this
purpose, exclusive of Federal funds, will
not fall below the average level of its
expenditures for its last two fiscal years.
The applicant may not claim any of
these expenditures for cost-sharing.

(3) A written statement agreeing to
make at least 75 percent of the Federal
funds awarded available to LEPCs and
an explanation of how the applicant
intends to make such funds available to
them for developing, improving, or
implementing emergency plans.

(4) Designation of a project manager
to serve as contact for coordinating
planning funds under this program.

(5) A project narrative statement of
the goals and objectives of each
proposed project, including the
following:

(i) A background statement describing
the applicant’s long-term goals and
objectives with respect to:

(A) The current abilities and
authorities of the applicant’s program
for preparedness planning;

(B) The need to sustain or increase
program capability;

(C) Current degree of partlcipatlon in
or intention to assess the need for a
regional hazardous materials emergency
response team; and

(D) The impact that the grant will
have on the program.

(ii) A discussion of whether the
applicant's program currently knows, or
intends to assess, transportation flow
patterns of hazardous materials within
the State and between that State and
another State.

(iii) A schedule for implementing the
proposed grant activities.

(iv) A statement describing the ways
in which planning will be monitored by
the project manager.

(v) A statement indicating that all
members of the State Emergency
Response Commission were provided
the opportunity to review the grant
application.

(c) Training. In addition to the
requirements specified in paragraph (a)
of this section, eligible State and Indian
Tribe applicants must include the
following in their application package:

(1) For a State applicant, a written
certification explaining how the State is
complying with sections 301 and 303 of
the Emergency Planning and Community
Right-to-Know Act.

(2} A written statement specifying the
aggregate expenditure of funds of the
State or Indian tribe, exclusive of
Federal funds, for each of its last two
fiscal years for training public sector
employees to respond to accidents and
incidents involving hazardous materials,
including an explanation specifying the
sources of these funds. A written
certification that the applicant's
aggregate expenditure, as defined by the
State or tribe, of funds for this purpose,
exclusive of Federal funds, will not fall
below the average level of its
expenditures for its last two fiscal years.
The applicant may not claim any of
these expenditures for cost-sharing
purposes.

(3) For a State applicant, a written
statement agreeing to make at least 75
percent of the Federal funds awarded
available for the purpose of training

public sector employees employed or
used by political subdivisions. A State’
applicant may elect to pass all or some
portion of the grant on to political
subdivisions for this purpose. The
applicant must include a specific
explanation of how it intends to meet
this requirement.

{4) Designation of a primary point of

- contact for coordinating training funded

under this program. Identification of a
single repository for copies of course
materials delivered under the grant as
specified in § 110.90 of this part.

{5) A project narrative statement of
the long-range goals and objectives of
each proposed project, mcludmg the
following:

(i) A background statement
describing:

(A) The current hazardous materials
training program(s);

(B) Training audience, including
numbers and levels of training and
accreditation program for each level or
criterion required to advance to the next

. level;

(C) Estimated total number of persons
to be trained under the proposed project;

(D} The ways in which training grants
will support the integrated delivery of
training to meet the needs of .
individualized geographic and resource
needs and time considerations of local
responders. When appropriate, a
statement describing how the proposed
project will accommodate the different
training needs for rural versus urban .
environments; and

(E) The impact that the grant and the
National Curriculum will have on the
program.

(ii) A statement describing how the
National Curriculum will be used or
modified to train public sector
employees at the local level to respond
to accidents and incidents involving
hazardous materials.

(iii) A statement describing the ways
in which effectiveness of training will be
monitored by the project manager,
including, but not limited to,
examinations, critiques, and instructor
evaluations.

(iv) A schedule for implementing the
proposed training grant activities.

(v] A statement indicating that all
members of the State or Tribal
Emergency Response Commission were
provided the opportunity to review the
grant application. .

§ 110.40 Activities eligible for funding.

(a) Plannmg Eligible State applicants
may receive funding for the followmg
activities:

(1) Development, improvement, and
implementation of emergency plans
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required under the Emergency Planning
and Community Right-to-Know Act of
1986, as well as exercises which test the
emergency plan. Enhancement of
emergency plans to include hazard
analysis as well as response procedures
for emergencies involving transportation
of hazardous materials, including
radioactive materials.

{2) An assessment to determine flow
patterns of hazardous materials within a
State, between a State and another
State or Indian country, and
development and maintenance of a
system to keep such information current.

(3) An assessment of the need for
regional hazardous materials emergency
response teams.

{4) An assessment of local response
capabilities.

{5) Conduct of emergency response
drills and exercises associated with
emergency preparedness plans.

(6) Provision of technical staff to
support the planning effort.

(7) Additional activities the Associate
Administrator for Hazardous Materials
Safety deems appropriate to implement
the scope of work for the proposed
project plan and approved in the grant.

{b} Training. Eligible State and Indian
tribe applicants may receive funding for
the following activities:

(1) An assessment to determine the
number of public sector employees
employed or used by a political
subdivision who need the proposed
training and to select courses consistent
with the National Curriculum.

(2) Delivery of comprehensive
preparedness and response training to
public sector employees. Design and
delivery of preparedness and response
training to meet specialized needs.
Financial assistance for trainees and for
the trainers, if appropriate, such as
tuition, travel expenses to and from a
training facility, and room and board
while at the training facility.

(3) Emergency response drills and
exercises associated with training, a
course of study, and tests and
evaluation of emergency preparedness
plans.

{4) Expenses associated with training
by a person (including a department,
agency, or instrumentality of a State or
political subdivision thereof or an Indian
tribe) and activities necessary to
monitor such training including, but not
limited to examinations, critiques and
instructor evaluations.

(5) Provision of staff to manage the
training effort designed to result in
increased benefits, proficiency, and
rapid deployment of local and regional
responders.

{6) Additional activities the Associate
Administrator for Hazardous Materials

Safety deems appropriate to implement
the scope of work for the proposed
project and approved in the grant.

§ 110.50 Disbursement ot Federal funds.

" (a) Preaward expenditures may not be
reimbursed.

(b) Reimbursement may not be made
for a project plan unless approved in the
grant award.

(c) If a recipient agency seeks
additional funds, the amendment
request will be evaluated on the basis of
needs, performance and availability of
funds. An existing grant is not a
commitment of future Federal funding.

§ 110.60 Cost sharing for planning and
training.

(a) The recipient agency must provide
20 percent of the direct and indirect
costs of all activities covered under the
grant award program with non-Federal
funds. Recipients may either use cash
(hard-match), in-kind (soft-match)
contributions, or a combination of in-
kind plus hard match to meet this
requirement. In-kind (soft-match)
contributions are in addition to the
maintenance of effort required of
recipients of grant awards. The types
of contributions allowed are as follows:

(1} Any funds from a State, local, or
other non-Federal source used for an
eligible activity as defined in § 110.40 in
this part. :

(2) The dollar equivalent value of an
eligible activity as defined in § 110.40 of
this part provided by a State, local, or
other non-Federal source.

(3) The value of participants’ salary
while attending a planning or training
activity contained in the approved grant
application provided by a State, local, or
other non-Federal source.

(4) Additional types of in-kind
contributions the Associate
Administrator for Hazardous Materials
Safety deems appropriate.

(b} Funds used for matching purposes
under any other Federal grant or
cooperative agreement may not be used
for matching purposes. The funds
expended by a recipient agency to
qualify for the grant may not be used for
cost-sharing purposes.

(c) Acceptable contributions for
matching and cost sharing purposes
must conform to 49 CFR Part 18.

§ 110.70 Financial administration.

{a) A State must expend and account
for grant funds in accordance with State
laws and procedures for expending and
accounting for its own funds. Fiscal
control and accounting procedures of
the State, as well as its subgrantees and
cost-type contractors, must be sufficient
to:

(1) Permit the preparation of reports
required by 49 CFR Part 18 and this Part,
including the tracing of funds provided
for planning to a level of expenditure
adequate to establish that at least 75
percent of the funds provided were
made available to LEPCs for developing,
improving, and implementing emergency
plans; and the tracing of funds provided
for training to a level of expenditure
adequate to establish that at least 75
percent of the funds provided were
made available for the purposes of
training public sector employees
employed or used by political
subdivisions.

(2) Permit the tracing of funds to a
level of expenditure adequate to
establish that such funds have not been
used in violation of the restrictions and
prohibitions of applicable statutes.

(b) The financial management systems
of Indian tribes and any subgrantees
must meet the standards of 48 CFR
18.20, including the ability to trace funds
provided for training to a level of
expenditure adequate to establish that
at least 75 percent of the funds provided
were made available for the purposes of
training public sector employees
employed or used by political
subdivisions.

(c) Advances shall be made to States
and Indian tribes consistent with 49 CFR
part 18 and 31 CFR part 205. The
Associate Administrator for Hazardous

Materials Safety shall base these

advances on demonstrated need, which
will be determined on a case-by-case
basis, considering such factors as State/
Tribal budget constraints and reductions
in amounts budgeted for hazardous
materials activities. To obtain an
advance, a State or Indian tribe must
comply with the following requirements:

(1) A letter from the Governor or
Tribal leader or their designee is
required specifying the extenuating
circumstances requiring the funding
advance for the grant;

{2) The maximum advance request
may not be more than $25,000 for each
State or Indian tribe;

{3) Recipients of advance funding
must obligate those funds within 3-
months of receipt;

(4) Advances including interest will be
deducted from the initial reimbursement
to the State or Indian tribe; and

(5) The State or Indian tribe will have
its allocation of current grant funds
reduced and will not be permitted to
apply for future grant funds until the
advance is covered by a request for
reimbursement. For example, if $25,000

is advanced for personnel costs, this
advance would be deducted from the
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initial reimbursement in the year the
advance was made.

(d) To be allowable, costs must be
eligible, reasonable, necessary, and
allocable to the approved project in
accordance with OMB Circular A-87
and included in the grant award. Costs
incurred prior to the award of any grant
are not.allowable. Recipient agencies
are responsible for obtaining audits in
accordance with the Single Audit Act of
1984 (31 U.S.C. 7501), 49 CFR part 90,
and OMB Circular A-128. Audits shall
be made by an independent auditor in
accordance with generally accepted
government auditing standards covering
financial and compliance audits. The
Associate Administrator for Hazardous
Materials Safety may audit a recipient
agency at any time.

§ 110.80 Procurement.

Project managers shall use
procurement procedures and practices
which reflect applicable State laws and
regulations and Federal requirements as
specified in 49 CFR 18.38.

§ 110.90 Grant monitoring, reports, and
records retention.

(a) Grant monitoring. Project
managers are responsible for managing
the day-to-day operations of grant,
subgrant and contract-supported
activities. Project managers must
monitor performance of supported
activities to assure compliance with
applicable Federal requirements and
achievement of performance goals.
Monitoring must cover each program,
function, activity, or task covered by the
grant. Monitoring and reporting
requirements for planning and training
are contained in this Part; general grant
reporting requirements are specified in
49 CFR 18.40.

{b) Reports. (1) The project manager
shall submit a performance report at the
completion of an activity for which
reimbursement is being requested or
with a request to amend the grant. The
final performance report is due 90 days
after the expiration or termination of the
grant.

{2) Project managers shall submit an
original and two copies of all
performance reports. Performance
reports for planning and training must
include comparison of actual
accomplishments to the stated goals and

objectives established for the
performance period, and the reasons for
not achieving those goals and
objectives, if applicable.

(3) Project managers shall report
developments or events that occur
between the required performance
reporting dates which have significant
impact upon the planning and training
activity such as:

(i) Problems, delays, or adverse
conditions which will impair the ability
to meet the objective of the grant; and

(ii} Favorable developments which
enable meeting time schedules and
objectives sooner or at less cost than
anticipated or producing more beneficial
results than originally planned.

{4) Financial reporting, except as
provided in § 110.70 and 49 CFR 18.41,
shall be supplied quarterly using
Standard Form 270, Request for
Advance or Reimbursement, to report

the status of funds. The project manager

shall report separately on planning and
training.

(c) Records retention. In accordance
with 49 CFR 18.42, all financial and
programmatic records, supporting
documents, statistical records, training
materials, and other documents
generated under a grant shall be
maintained by the project manager for
three years from the date the project
manager submits the final financial
status report (SF 269) or Request for
Advance or Reimbursement (SF 270).
The project manager shall designate a
repository and single-point of contact
for planning and for training, or both, for
these purposes. If any litigation, claim,
negotiation, audit or other action
involving the records has been started
before the expiration of the 3-year
period, the records must be retained
until completion of the action and
resolution of all issues which arise from
it, or until the end of the regular 3-year
period, whichever is later.

§ 110.100 Enforcement.

If a recipient agency fails to comply
with any term of an award (whether
stated in a Federal statute or regulation,
an assurance, a State plan or
application, a notice of award, or
elsewhere) a noncompliance action may
be taken as specified in 40 CFR 18.43.
The recipient agency may appeal any
such actions as specified in 49 CFR part

18. Costs incurred by the recipient
agency during a suspension or after
termination of an award are not
allowable unless the Associate
Administrator for Hazardous Materials
Safety authorizes it in writing. Grant
awards may be terminated in whole or
in part with the consent of the recipient
at any agreed upon effective date, or by
the recipient upon written notification.

§ 110.110 After-grant requirements.

The Associate Administrator for
Hazardous Materials Safety will close
out the award upon determination that
all applicable administrative actions
and all required work of the grant are
complete in accordance with Subpart D
of 49 CFR part 18. The project manager
must submit all financial, performance,
and other reports required as a
condition of the grant, within 90 days
after the expiration or termination of the
grant. This time frame may be extended
by the Associate Administrator for ,
Hazardous Materials Safety for cause.

§ 110.120 Deviation from thig part.

Recipient agencies may request a
deviation from the non-statutory
provisions of this part. The Associate
Administrator for Hazardous Materials
Safety will respond to such requests in
writing. If appropriate, the decision will
be included in the grant agreement.
Request for deviations from Part 110
must be submitted to: HMTUSA Grants
Manager, Research and Special
Programs Administration, U.S.
Department of Transportation, 400 7th
Street, S.W., Washington, D.C. 20590
0001.

§ 110.130 Disputes.

Disputes should be resolved at the
lowest level possible, beginning with the
project manager and the project officer.
If an agreement cannot be reached, the
Administrator, RSPA, will serve as the
dispute resolution official, whose
decision will be final.

Issued in Washington, DC, on August 24,

1992, under authority delegated in 49 CFR
part 106, appendix A.

Douglas B. Ham,

Acting Administrator, Research and Special
Programs Administration.
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