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U.S. Department     
of Transportation 
Pipeline and Hazardous 
Materials Safety  
Administration 

May 12, 2022 
Joel L. Greene  
Andrea I. Sarmentero Garzón  
Jennings, Strouss & Salmon, PLC 
1300 I Street, Suite 1120  
Washington, D.C. 20005-3314 

Dear Mr. Greene & Ms. Sarmentero Garzón: 
In your February 1, 2022, letter to the Pipeline and Hazardous Materials Safety Administration 
(PHMSA) you requested on behalf of Philadelphia Gas Works (PGW) an interpretation of the 
Federal pipeline safety regulations in 49 CFR Part 199 with respect to whether employees in the 
Planning Utility Drafter I (PUD I) position at PGW are subject to PHMSA/DOT drug and 
alcohol (D&A) testing. 
PHMSA promulgated the first drug testing regulations in 1988 wherein PHMSA required 
pipeline operators to have an “anti-drug program for employees who perform certain sensitive 
safety-related functions covered by the pipeline safety regulations.”1  While the original drug 
testing rule did not define covered employee or covered function, it was explained in the 
preamble that the drug testing regulations were limited to “those who perform regulated 
operation, maintenance, or emergency-response functions…on existing pipelines.” 2 
In other words, from the onset of the drug testing regulations in 1988, PHMSA has specified that 
the functions performed by employees subject to the regulations are operations, maintenance, 
and emergency-response functions subject to Parts 192, 193, and 195 that are performed on a 
pipeline.  Moreover, from the onset PHMSA specifically excluded the design function from 
DOT drug testing 3 and drafters are generally involved in design. 
We reviewed the PUD I position description you submitted and did not identify any functions 
subjecting a PGW PUD I to PHMSA/DOT D&A testing.  While the position does perform some 
maintenance functions, the functions described are not performed on the pipeline, which is the 
discriminator between maintenance functions that are D&A covered and maintenance functions 

1  53 FR 47084. 
2  53 FR 47089. 
3  53 FR 47088 
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that are not D&A covered.  Additionally, while the PUD I position description mentions 
“potential emergency situations,” it does not list any specific emergency-response functions 
regulated by Part 192 that are performed on a pipeline.  As with operations and maintenance, 
only those emergency-response functions performed on the pipeline are D&A covered functions, 
regardless of whether the functions are listed in § 192.615. 
We noted, however, that you added comments regarding PGW’s Winter Emergency Plan in your 
letter explaining that the PUD I position is a source of personnel for the plan, but the duties 
stated in that plan are not included in the PUD I position description PGW provided. 
Nonetheless, you explain that with regards to the Winter Emergency Plan,  

“PHMSA has clarified that persons who do a covered function even if infrequently or 
who have a potential to do a covered function are subject to Part 199 drug testing.” 

To support that statement, you referenced a guidance document published by PHMSA’s 
predecessor agency the Research and Special Programs Administration (RSPA) in March 1994.  
We must point out that the definition of “covered function” did not appear in the drug testing 
subpart of Part 199 until March 1998, four years after the guidance document you referenced.4  
Furthermore, the current definition of “covered function” and the only definition of “performs a 
covered function” did not appear in Part 199 until Amendment 199-19 (effective September 11, 
2001)5, which was seven years after the RSPA guidance document.  That RSPA guidance is no 
longer available on PHMSA’s D&A website or through any other PHMSA source. 
To clarify, Part 199 defines “performs a covered function” to include actually performing, ready 
to perform, or immediately available to perform a covered function.  While PHMSA has not 
published guidance on the meaning of “ready to perform, or immediately available to perform” 
these terms are included in the definition to dispel the notion that an employee has to be actually 
performing a covered function to be a covered employee.  For example, some operators believed 
that a welder on a coffee break or off-duty was not a covered employee because he/she was not 
actually welding at those times.  The definitions of “performs a covered function” in § 199.3 
clarifies that the welder need not necessarily be welding at all times to be a covered employee. 
In summation, our review of the PUD I position description provided by PGW did not identify 
the specific responsibilities necessary for this position to be subject to D&A testing under the 
PHMSA regulations in Part 199. 

4  63 FR 12998-13001 
5  66 FR 47114 - 47119 
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Notwithstanding the above, nothing in Part 199 prohibits an employer from D&A testing any of 
its employees using non-DOT procedures, including those employees already subject to D&A 
testing under PHMSA regulations. 
If we can be of further assistance, please contact Tewabe Asebe at 202-366-5523. 

Sincerely, 

John A. Gale
Director, Office of Standards                           
  and Rulemaking 



 
Joel L. Greene 
Andrea I. Sarmentero Garzón 
Members, Energy 
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February 1, 2022  
  
John A. Gale 
Director, Office of Standards and Rulemaking 
Office of Pipeline Safety (PHP-30) 
Pipeline and Hazardous Materials Safety Administration (PHMSA) 
US Department of Transportation 
1200 New Jersey Avenue, SE 
Washington, DC 20590-0001 
Attn: Interpretations 
  
Re: Request for Official Interpretation  
 
Dear Mr. Gale: 
 
We are writing on behalf of Philadelphia Gas Works (“PGW”) to request an official interpretation, 
pursuant to 49 C.F.R. § 190.11, of the federal pipeline safety regulations in 49 CFR Part 199 with 
respect to whether employees in the Planning Utility Drafter I position at PGW are subject to drug 
and alcohol (“D&A”) testing. 
 

I. 
Background 

 
PGW is a natural gas local distribution company (“LDC”) in the city of Philadelphia serving over 
500,000 customers. It is also the operator of two (2) LNG facilities within Philadelphia. As an 
operator of pipeline facilities subject to parts 192, 193 and 195 of Title 49, it tests covered 
employees pursuant to the requirements of 49 C.F.R §199.1. 
 
PHMSA’s D&A testing regulations, as codified in 49 C.F.R §199.1, provide in part: 
 
§ 199.1 Scope. 
This part requires operators of pipeline facilities subject to part 192, 193, or 195 of this chapter to 
test covered employees for the presence of prohibited drugs and alcohol.  
 
Further, § 199.3 specifies the meaning of “covered employee” and “covered function.”  
 
§ 199.3 Definitions. 
As used in this part –  
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*** 
Covered employee, employee, or individual to be tested means a person who performs a covered 
function, including persons employed by operators, contractors engaged by operators, and persons 
employed by such contractors. 
 
Covered function means any operations, maintenance, or emergency-response function regulated 
by part 192, 193, or 195 of this chapter that is performed on a pipeline or on an LNG facility. 
 
*** 

 
Performs a covered function includes actually performing, ready to perform, or immediately 
available to perform a covered function. 
 
 
This request for interpretation asks whether the employee position of Planning Utility Drafter I 
(“PUD I”) at PGW is subject to coverage under Part 199. As demonstrated below, PGW believes 
that the requirements of the PUD I position satisfy the operations, maintenance, or emergency-
response criteria for a “covered function” under §199. 
 

II. 
 

Job Title and Description of Duties – Planning Utility Drafter I 
 
The PUD I is a senior level position in the Distribution Planning section of PGW that requires 
skills to cover field drafting, estimating projects and senior drafting.1 The PUD I is responsible for 
planning main extensions into new areas and new home developments, and the position may 
involve daily site visits to various locations in all weather and potential emergency situations on a 
24 hour, 7 day a week time frame depending upon the schedules of the field crews being covered. 
This position involves field coverage where mains are being installed by construction crews, and 
the PUD I makes pencil/future technology based field sketches showing make-up of mains in detail 
for the purpose of updating all of the PGW detailed and general main pipeline maps. The PUD I’s 
field sketch is the sole-source document, and the PUD I creates many of PGW’s operational 
records (e.g., drip cards, valve cards, test station cards) and is responsible for maintaining these 
files. The PUD I is responsible for creating PA One Call records of PGW’s pipelines associated 
with construction projects. The PUD I can also act as backup to the Sr. Estimator and is required 
to perform the duties of a PUD II and PUD III as needed.  
 
Additionally, the PUD I performs other related duties as assigned. Most importantly, this includes 
the PUD I’s performance of emergency response functions on PGW’s pipelines pursuant to PGW’s 
Winter Emergency Plan, discussed herein below. 
  

                                                                 
1 A complete copy of this job description (updated 10/2016 and including all essential functions), is attached hereto 
as Appendix A. 
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III. 
 

Request for Interpretation 
 

Since the inception of mandatory drug testing in 1990, PGW, guided directly by the Office of 
Pipeline Safety at the time, has determined that its PUD I position2 should be considered a safety 
sensitive position and covered under PGW’s drug testing program in accordance with the 
requirements of 49 C.F.R. Part 199.  
 
This designation is based, in part, on PGW’s determination, reinforced by a discussion with Mr. 
Cesar DeLeon, then Assistant Director for Regulation, Office of Pipeline Safety in March, 1990, 
that because employees in this position develop the original field drawing which is used to 
perpetuate the gas distribution mapping system, such draftsmen perform a covered operational 
function and are subject to PHMSA drug testing. The PUD I creates many of PGW’s operational 
records, including the field sketch, which is the sole-source document used for PGW’s general and 
main maps. The PUD I also performs a maintenance function because he/she is responsible for 
maintaining and updating, among other things, the critical infrastructure and pipeline maps in 
PGW databases, including but not limited to pipeline running through PGW’s LNG facilities. 
Accurate design and pipeline map maintenance is crucial in order to avoid issues such as over-
pressurization, which can lead to fatalities (e.g., the incident in Merrimack Valley).3 Furthermore, 
the PUD I performs a covered maintenance function through the creation of PA One Call4 records 
of PGW’s pipelines, the accuracy of which is important in order to avoid damage to PGW’s active 
pipelines during construction. 
 
Perhaps more critically, the PUD I position is a source of personnel in PGW’s Winter Emergency 
Plan, which is an emergency plan prepared in accordance with 49 C.F.R. § 192.615. The 
employees holding the position of PUD I have risen through the craft and service ranks and are 
utilized to perform emergency-response functions on PGW’s pipelines and LNG facilities. During 
various phases of PGW’s Winter Emergency Plan, a PUD I may be assigned to a crew in the 
Distribution Department where the PUD I would be called upon to perform pipeline maintenance 
functions such as, inter alia, addressing gas/fire emergencies, winter leak survey patrol, performing 
new leak investigations, addressing underground street issues, performing service restorations, and 
responding to repair orders. Additionally, a PUD I may be assigned to the Field Services 

                                                                 
2 The PUD I position at PGW was formally known as the Senior Draftsman position at PGW. 
3 It is PGW’s understanding that on September 13, 2018, excessive pressure in natural gas lines owned by Columbia 
Gas of Massachusetts caused a series of explosions and fires to occur in as many as 40 homes, with over 80 individual 
fires, in the towns of Lawrence, Andover, and North Andover, all within the Merrimack Valley, in Massachusetts. 
One person was killed and 30,000 were forced to evacuate their homes immediately. It is PGW’s understanding that 
the National Transportation Safety Board ultimately determined that the probable cause of the incident was weak 
engineering management that did not adequately plan, review, sequence, and oversee the construction project that led 
to the abandonment of a cast iron main without first relocating regulator sensing lines to the new polyethylene main.   
4 Pennsylvania One Call System is a non-profit corporation created to protect underground facilities before anyone 
begins to disturb the earth. PA One Call receives requests from excavators, contractors, plumbers, builders, designers, 
and the general public to find out where underground lines are located. Pennsylvania One Call notifies member 
underground facility owners of the intent to excavate. The facility owner then marks where their lines are located. Act 
50 of 2017 authorizes the Pennsylvania Public Utility Commission to enforce provisions of the state’s Underground 
Utility Line Protection Law, Act 287, also known as the “One Call Law.” 
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Department where the PUD I may be called upon to conduct street leak relief, which includes 
using a combustible gas instrument to constantly monitor gas readings on active pipelines and 
report any change to the leak readings to Field Operations for disposition and/or reclassification. 
PHMSA has clarified that persons who do a covered function even if infrequently or who have a 
potential to do a covered function are subject to Part 199 drug testing.5 Similarly, it is PGW’s 
understanding that persons whose positions require them to potentially perform a covered function, 
are subject to drug testing, even if the individual employee has not yet done a covered function. 
Indeed, PHMSA has clarified that: 
 

 If an operator determines that an employee, who performs design or construction 
functions, has other responsibilities which clearly relate to covered functions under 
Part 192, 193, or 195, then that employee may be subject to drug testing. The 
covered functions (operation, maintenance, or emergency-response) must take 
place on the pipeline or at any LNG facility and the functions must be performed 
by that individual in order to subject them to testing under Part 199.6 

 
The example given by PHMSA is of a person an operator employs in a position responsible for an 
emergency-response function who may not have to do the function until sometime in the future; 
that person is nevertheless subject to each type of drug testing to assure that prohibited drugs do 
not impair the person’s capacity to do the function should an emergency occur.7 Because of their 
critical role that may affect the safety of the public or pipeline personnel, PGW determined, after 
a careful review of 49 C.F.R Part 192, that the PUD I position is covered. See, 49 C.F.R. §192.615 
(b). 
 
Based on these facts, PGW respectfully requests that PHMSA provide an official interpretation of 
its D&A testing regulations codified in 49 C.F.R Part 199, finding that PUD I employees working 
at PGW are a “covered employee” subject to D&A testing because they perform functions that 
are: (1) performed on a pipeline or LNG facility, (2) concerned with operations, maintenance or 
emergency-response activities, and (3) regulated by Part 192, 193, or 195. 
  

                                                                 
5 Guidelines for Implementing an Anti-Drug Program for Pipeline Personnel, Department of Transportation 
Research and Special Programs Administration, at pp. 23-24 of Most Frequently Asked Drug Questions, issued 
March 4, 1994.  
6 Id. at pp. 17-18. 
7 Id. at pp. 23-24. 
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Should you have any questions, or require any clarification, please contact the undersigned. 
 
Very truly yours, 
 

By:         /s/ 
 
Joel L. Greene 
Andrea I. Sarmentero Garzón 
Jennings, Strouss & Salmon, PLC  
1300 I Street, Suite 1120 
Washington, D.C. 20005-3314 
202-371-9889 
202-370-4128 
jgreene@jsslaw.com 
asarmentero@jsslaw.com 
 
Counsel to Philadelphia Gas Works 
 
Enclosure 
 
Cc: John Gale (John.Gale@dot.gov) and Tewabe Asebe (Tewabe.Asebe@dot.gov) 
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APPENDIX A 





















C F 0 R MATHEMATICS 

X No mathematical ability is required 

X Ability to count accurately 

X Ability to add, subtract, multiply, divide and to record, balance, and check results for accuracy 

X Ability to compute, analyze, and interpret numerical data for reporting purposes 

X 
Ability to compute, analyze, and interpret complex statistical data and/or to develop forecasts and computer 
models 

EQUIPMENT/ DEVICE OPERATION: Check All that Apply 

COMPUTER SOFTWARE VEHICLES HEAVY EQUIPMENT/TOOLS 

□ Microsoft Office 0 Bicycle □ Construction Equipment (Jackhammers,

X Outlook X Standard Passenger Vehicle (Coupe, excavation hand tools, shovels, bars,

□ ADP Sedan, Light SUV, Minivan, etc.) rakes, levels, etc.)

□ Oracle 0 TrucksNans (Pick-up, CDL, Cargo Van, □ Welding Tools (AC/DC welders, Arc

□ Visio etc.) welders, Welding machines

□ SCCS 0 Skilled Trade Vehicles (Excavator, Front X Drafting Tools (CAD, drafting machines, 

X AIMS
End Loader, Crane, Towed Compressor, hand compass, dividers, protractors, etc.) 

□ 
Forklift, etc.) □ Natural Gas Equipment (compressors,

Goldmine 
0 Other, (describe below) scrubbers, evaporators, refrigeration

□ Other, (describe below) equipment, etc.)

Gas Calc □ Other, (describe below)

AutoCAD 

Google Earth 

Adobe PRO 

APPROVALS: 

Union Representative Printed Name & Title 

Union Representative's Signature Date 
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Union Representative Printed Name & Title 

Union Representative's Signature Date 

Planning Drafter I (Updated: 10/2016) 
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