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Dear Mr. Owen: 

This letter is in response to your July 31, 2020 request for clarification regarding the Hazardous 
Materials Regulations (HMR; 49 CFR Parts 171-180) applicable to the definition of the 
“hazmat employer” at the Port of Portland (“the Port”). In your letter, you reference ongoing 
discussions between the Port, the state of Oregon, and federal agencies regarding the Port’s 
responsibility for training and recordkeeping of personnel that load and unload hazardous 
materials (hazmat) cargoes. 

In your letter, you seek clarification as to who is the “hazmat employer” responsible for training 
and recordkeeping for those who load and unload hazmat cargoes at Terminal 6. According to 
the information you provided, the Port contracts with third parties for maintenance of the 
cranes, cargo handling equipment, and the provision of loading and unloading services at 
Terminal 6 of the Port facility. Vessel and rail carriers may also contract with the Port and 
arrange for these third parties to provide cargo handling services. In such cases, the third parties 
act on behalf of the carriers to perform functions that are subject to the HMR. You also 
indicated that vessel and rail carriers can work (contract) directly with the third parties 
providing cargo handling services, contract with a different third party (e.g., a stevedore) of 
their choosing, enter a collective bargaining agreement with a labor union representing dock 
workers, and/or employ labor directly for cargo handling services. You stated that no Port 
employees are engaged in the loading or unloading of hazmat cargoes, packing hazmat in 
containers, preparing labels or shipping papers or any other pre-transportation functions 
described under the HMR. Additionally, you explained that the Port does not engage in the 
direct selection, hiring, supervising, or directing of personnel handling hazmat.  

Please note that our response below is limited to the scope of the HMR and the specific 
circumstances identified in your letter. Additionally, this response does not relieve the Port 
from the applicability of the HMR for other hazmat functions it may perform or functions 
performed in association with other federal requirements, such as the Port’s obligations under 
33 CFR Part 126. These include, but are not limited to, those responsibilities and requirements 



the Port must observe and fulfill as the holder of a general permit for handling dangerous cargo 
under 33 CFR § 126.27.

In accordance with the HMR, any person who performs a hazmat function subject to the HMR is 
responsible for complying with the requirements of the HMR applicable to performance of that 
function. Based on the information provided in your letter, third parties providing hazmat cargo 
handling services are responsible for complying with the training and recordkeeping 
requirements of § 172.704 as “hazmat employers.” It is noted, however, that the Port may be 
held responsible for non-compliance with the HMR at its facilities as a holder of the general 
permit under 33 CFR § 126.27. The degree of regulatory liability is determined on a case-by-
case basis, and is dependent on the facts of the specific situation. 

I hope this information is helpful. Please contact us if we can be of further assistance. 

Sincerely, 

Dirk Der Kinderen 
Chief, Standards Development Branch 
Standards and Rulemaking Division 



From: Foster, Glenn (PHMSA)
To: Dodd, Alice (PHMSA)
Cc: DerKinderen, Dirk (PHMSA); Kelley, Shane (PHMSA); Nickels, Matthew (PHMSA)
Subject: FW: 2020-07-31 Request for Guidance Letter from The Port of Portland
Date: Friday, July 31, 2020 2:46:21 PM
Attachments: 2020-07-31 Request for Guidance from PHMSA - T6 HMR - Final.pdf

Alice,

Please have the attached checked in and assigned to the next Specialist in the rotation.  Please
include Shane’s below instructions when you send the assignment of the Interp email to the
Specialist and again in the narrative section of the Interp record in FMP.

Thanks,
Glenn

From: Kelley, Shane (PHMSA) 
Sent: Friday, July 31, 2020 2:38 PM
To: Foster, Glenn (PHMSA) <Glenn.Foster@dot.gov>; DerKinderen, Dirk (PHMSA)
<Dirk.DerKinderen@dot.gov>
Cc: Nickels, Matthew (PHMSA) <Matthew.Nickels@dot.gov>
Subject: Fwd: 2020-07-31 Request for Guidance Letter from The Port of Portland

Please have this logged and let’s coordinate directly with Christina as we move ahead. Flag this one
for Director review please.

Thanks 

Get Outlook for iOS

From: Tackett, Christina (PHMSA) <christina.tackett@dot.gov>
Sent: Friday, July 31, 2020 2:33 PM
To: Kelley, Shane (PHMSA)
Subject: FW: 2020-07-31 Request for Guidance Letter from The Port of Portland

Christina L. Tacket
Assistant Chief Counsel, Office of Chief Counsel

United States Department of Transportation
Pipeline and Hazardous Materials Safety Administration
1200 New Jersey Avenue, S.E., Washington, D.C. 20590
Office: 202.366.8570 ◊ Mobile: 202.807.8824

PHMSA Home | LinkedIn | Twitter | HAZMAT | OPS

PRIVILEGED & CONFIDENTIAL:  This e-mail, including any attachments, is confidential, intended only for
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July 31, 2020 
 
Mr. Shane Kelley 
Director, Standards and Rulemaking Division 
U.S. DOT/PHMSA (PHH-10) 
1200 New Jersey Avenue, SE East Building, 2nd Floor 
Washington, DC 20590 


Re: The Port of Portland — Applicability of Hazardous Materials Regulations 


Mr. Kelley: 


We are writing to request clarification on the applicability of the Hazardous Materials Regulations 
(HMR; 49 CFR Parts 171-180) to The Port of Portland ("Port") with respect to operations at its 
marine cargo terminal and intermodal facility in Portland, Oregon ("Terminal 6").  Specifically, 
the Port seeks clarification as to who is:  (1) the "hazmat employer" responsible for training and 
recordkeeping of stevedore company employees and members of the International Longshoreman 
and Warehouse Union ("ILWU") who unload and load hazardous material at Terminal 6; and 
(2) the "person who offers" with respect to such hazardous materials. 


The Port, the Oregon Department of Transportation ("ODOT") / Federal Railroad Administration 
("FRA"), and the United States Coast Guard ("USCG") have been in discussions regarding the 
Port's potential responsibility for training and recordkeeping of members of the ILWU who are 
engaged by various stevedores, not the Port, to unload and load cargo at Terminal 6.  While the 
Port understands and appreciates the need to ensure that hazardous materials are safely and 
properly handled and managed, the Port does not hire, supervise or the train the ILWU members 
and should not be considered the "hazmat employer" under the HMR.  Similarly, other than owning 
the property where the marine terminal sits and thereby facilitating the movement of goods and 
materials, neither the Port nor any of its employees perform or are required to perform any 
pre-transportation functions and should not be considered the "person who offers" hazardous 
materials into commerce under the HMR. 


Introduction 


Established in 1891 by the Oregon Legislature, the Port today owns three airports – Portland 
International (PDX), along with two general aviation airports, Hillsboro and Troutdale – four 
marine terminals on the Columbia and Willamette Rivers, and five business parks. Our mission is 
to enhance the region’s economy and quality of life by providing efficient cargo and air passenger 
access to national and global markets, and by promoting industrial development as the largest 
owner of industrial land in the state.  Terminal 6 is a multipurpose, 419-acre facility along the 
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Columbia River in Portland, Oregon.  The terminal features 5 ship berths and an intermodal rail 
and truck yard.  Automobiles, containers and breakbulk cargoes are handled at Terminal 6, and it 
is the only active container terminal in the State of Oregon.  The Port operates Terminal 6 under a 
general permit pursuant to 33 CFR § 126.27. 


Portions of Terminal 6 are currently leased to third-parties for the importing and exporting of 
automobiles.  Other than acting as a landlord and furnishing terminal security, the Port provides 
no services to these tenants.  The tenants contract directly with various stevedores and/or carriers 
to off-load and load the automobiles.  The leased portions of Terminal 6 are used exclusively by 
the tenants and not available for use by the public. 


A portion of Terminal 6 is also open to the public.  A vessel that wishes to use the Port's facility 
pays the Port user fees established under the Port's Tariff and can rent the Port's cargo handling 
equipment.  The Port has a contract with Harbor Industrial Service Corporation ("Harbor") for 
maintenance of the cranes and other cargo handling equipment at the portion of Terminal 6 open 
to the public.  Harbor also provides cargo handling services and vessels and rail carriers can 
contract with the Port to arrange for Harbor to provide those services at pre-negotiated rates, 
negotiate alternative rates with Harbor directly, contract with another stevedore of their choosing, 
or enter into a collective bargaining agreement with the ILWU and employ labor directly.  No Port 
employees are engaged in the loading or unloading of cargo, packing hazardous materials into 
containers, preparing labels or shipping papers or any other pre-transportation functions described 
under the HMR.  Other than acting as a landlord for the leased portions and coordinating between 
vessels, Harbor, and the railroad companies for the public portions of the facility, the Port has no 
direct involvement in the day-to-day movement of cargo at Terminal 6. 


The stevedore companies and some carriers calling at Terminal 6 are members of the Pacific 
Maritime Association ("PMA") which provides administrative services and training for the ILWU 
workforce, and negotiates a collective bargaining agreement with ILWU on behalf of its 
membership.  The ILWU has thousands of members in its marine division that work at ports along 
the entire West Coast.  The Port itself is not a PMA member, does not employ, hire, oversee or 
train any the ILWU members, and has no ability to ensure the ILWU members have received the 
proper training.  The Port has no authority to direct or control the ILWU members.  While 
hazardous materials pass through Terminal 6, the Port itself is not responsible for the handling of 
any of these materials, nor does the Port select, hire, supervise, or direct the individuals who 
conduct the actual handling of these materials. 


"Hazmat Employer" 


49 CFR § 171.8 defines a "hazmat employer" as a person, including a department, agency or 
instrumentality of the United States Government, or an authority of a State or political subdivision 
of a State who:  (1) transports hazardous materials in commerce; (2) causes hazardous materials to 
be transported in commerce; or (3) designs, manufactures, fabricates, inspects, marks, maintains, 
reconditions, repairs or tests a package, container, or packaging component that is represented, 
marked, certified, or sold by that person as qualified for use in transporting hazardous materials in 
commerce.  As specified in 49 CFR § 172.702, a hazmat employer must ensure that each of its 
hazmat employees are trained in accordance with requirements of Subpart H of Part 172. 
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The Port does not perform any of these functions.  It does not itself transport hazardous materials 
in commerce.  It does not design, manufacture, fabricate repair, test or sell hazardous material 
containers.  The fact that Terminal 6 is used to facilitate the movement of cargo does not 
automatically qualify the Port as "causing hazardous materials to be transported in commerce."  
Whether a person is a "hazmat employer" is not based on property ownership but rather what 
functions are being performed by that person related to the hazardous materials.  Again, no Port 
employees handle any containers, package any hazardous material or prepare any shipping 
manifests.  Those functions are completed by the shippers, carriers, or stevedores using their 
employees or ILWU members. 


PHMSA has not broadly interpreted the definition of "hazmat employers" to include property 
owners who have no direct involvement with the transportation of hazardous materials.  In its 
July 19, 2012 interpretation to Bechtel Corporation, PHMSA found that Bechtel Corporation's 
traffic and logistic personnel who coordinated the movement of hazardous materials with 
suppliers, export packers and carriers did not "directly affect hazardous materials transportation 
safety" and were not "hazmat employees" and therefore Bechtel Corporation was not a "hazmat 
employer"1  Here, the Port is doing even less.  The Port does not choose which vessels dock at 
Terminal 6 or when trains arrive at the rail yard, its employees do not perform any cargo handling 
functions or prepare any shipping documents, and the Port does not control the origins or 
destinations of the cargo being transported. 


In contrast, in its September 23, 2008 letter to the Transportation Development Group, PHMSA 
found that both the company whose employees actually prepared hazardous materials for shipment 
for another company and that company which directly supervised the employees were "hazmat 
employers."2  In that interpretation, a freight forwarder was providing employees, whom they paid, 
to a manufacturer and shipper of hazardous materials.  The manufacturer of the hazardous 
materials supervised the employees of the freight forwarder.  PHMSA found that both companies 
were responsible for training the employees under the HMR, but that the parties could enter into 
an agreement where one company trained all of the employees to reduce the burden on both 
employers, so long as both employers maintained the training records.  Here, the Port has no direct 
relationship with the longshoremen who work at Terminal 6.  The Port does not hire them, 
supervise their activities or pay their wages, and as such, should not be considered their employer 
for purposes of the HMR. 


The Port is not aware that PHMSA has interpreted the definition of "hazmat employer" to include 
government-owned port facilities along the west coast that have no direct involvement with the 
handling of hazardous materials.  The Port has no legal authority to obtain information on each 
ILWU member, ensure they are properly trained and maintain the required training records.  Ports 
have no control over which ILWU members are assigned to which facility or even maintain a roster 
of the ILWU members employed by any particular stevedore or carrier.  The PMA member 


 
1 See PHMSA Letter to Bechtel Corp., Ref. No. 12-0067, 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/2012/120067.pdf (July 
19, 2012).  
2 See PHMSA Letter to Transportation Development Group, Ref. No. 08-0084, 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretation%20Files/2008/080084.pd
f (Sep. 23, 2008). 



https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/2012/120067.pdf

https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretation%20Files/2008/080084.pdf

https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretation%20Files/2008/080084.pdf
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stevedores or carriers hire ILWU labor through PMA.  While there may be some dedicated ILWU 
members assigned to a particular facility or PMA member, assignments are determined by PMA.  
The laborers typically work in shifts, sometimes transitioning through the various ports in stints as 
short as two weeks and may be assigned to multiple facilities during those two weeks.  Placing the 
burden on governmental entities who simply own marine terminals and are not themselves 
members of PMA seems contrary to the intent of the HMR especially when such entities have no 
control over which ILWU members PMA assigns or the training PMA provides to ILWU 
members. 


The HMR training and recordkeeping is a more appropriate role either for stevedores or PMA to 
undertake.  These entities: (1) have a record of the ILWU members and their various start dates 
and job functions; (2) have a record of the ILWU members who are assigned to the various 
facilities and stevedores for employment; (3) are directly responsible for paying and insuring the 
employees; and (4) are directly in charge of the day-to-day management and supervision of 
personnel who "directly affect hazardous materials transportation safety3."  Requiring either PMA 
or its respective members that directly employ and supervise ILWU labor to undertake training 
and maintain the required records comports more closely with purpose of the regulations, which 
is to establish rules for the safe and secure transportation of hazardous materials in commerce.4 


If port facility owners are now required to undertake those training obligations, then ports will 
need time to coordinate, prepare training materials and work with stevedores, carriers and PMA to 
ensure the ILWU members have received the appropriate training.  PHMSA may also need to issue 
guidance on how and when new ILWU members will need to be trained especially if they are 
moved between ports or between multiple employers within a port district without regular or 
consistent assignment to a particular employer at a single facility.  For example, it is not clear who 
would be responsible for ensuring that new employees (or employees changing job function) are 
trained within 90 days and when the 90-day training period starts--at the time the ILWU member 
joins the union or is first assigned to a PMA employer at a facility.  Similarly, it is not clear who 
is responsible for the re-current training.  This would require each facility on the west coast to have 
a roster of each ILWU member on the west coast, each member's job functions across various 
shifts and facilities, training dates and advanced notice of when that member may be assigned to 
that particular port facility and for which task so the port owner can confirm the member has 
received the appropriate training.  Notwithstanding the impracticality, this should not be the 
responsibility of the ports who are not the employers of the ILWU members.  While the Port 
appreciates and understands that determining who the "hazmat employer" is with respect to the 
ILWU members is not straight-forward, defaulting to the port facility owners is not a reasonable 
interpretation of the regulation.  Further, under these circumstances, it is not appropriate to assert 
or issue alleged violations or require ports to shut-down until it can demonstrate that all ILWU 
members are properly trained even if those members may never be assigned to a port facility or 
perform work that would qualify them as "hazmat employees."  Requiring ports to shut-down until 
training every ILWU member on the west coast has been completed would have a significant 
negative impact on an economy that is already struggling due to the impact of Covid-19. 


 
3 See 49 CFR 171.8 defining "hazmat employees." 
4 See 49 CFR § 171.1.  
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"Person Who Offers" 


If the Port is considered a "hazmat employer," then potentially the Port is subject to other HMR 
requirements including the requirement to have a security plan in accordance with 
49 CFR § 172.802.  Consistent with the requirements under 33 CFR § 126.15, the Port maintains a 
Facility Security Plan.  The Port's Facility Security Plan is functionally equivalent to the security 
plan requirements under 49 CFR § 172.802.  Subject to 33 CFR 105.400(c) and 49 CFR Part 1520, 
the Port's Facility Security Plan is available the stevedores and carriers that conduct operations at 
Port and the Port works cooperatively with Harbor, tenants, stevedores and other users of Port 
public facilities to ensure the plan is properly implemented. 


49 CFR § 172 Subpart I applies to a "person who offers" for transportation in commerce or 
transports in commerce certain hazardous materials described under 49 CFR § 172.800(b).  49 CFR 
§ 171.8 defines a "person who offers" as:  


(1)  Any person who does either or both of the following: 


(i) Performs, or is responsible for performing, any pre-transportation function 
required under this subchapter for transportation of the hazardous material in 
commerce. 


(ii) Tenders or makes the hazardous material available to a carrier for 
transportation in commerce. . .  


"Pre-transportation function" is defined as "a function specified in the HMR that is required to 
assure the safe transportation of a hazardous material in commerce, including…"5 


For the same reasons discussed above, the Port is not a "person who offers" for purposes of the 
HMR.  The Port and its employees do not perform any of the pre-transportation functions described 
under the regulations.  Those functions are performed, if at all at Port facilities, by the stevedores 
or carriers. 


PHMSA has not adopted an expansive interpretation of "persons who offer."  In its 
February 16, 2010 letter to Mitsubishi International Corporation ("Mitsubishi"), PHMSA 
determined that Mitsubishi's subsidiary who purchased methanol in bulk, leased storage tanks at a 
terminal company and contracted with independent carriers to deliver the methanol to customers 
was not a "person who offers" subject to the HMR.6  The subsidiary never took possession of the 
methanol, was independent of the terminal and carriers and did not prepare any shipping papers. 


 
5 See 49 C.F.R. § 171.8. 
6 See PHMSA letter to Mitsubishi International Corporation, Ref. No. 09-0238, 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/090238.pdf  (February 
16, 2010). 



https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/090238.pdf
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In its May 7, 2012 letter to PBI Technology, Inc. ("PBI"), PHMSA also found that PBI was not 
engaging in any transportation or pre-transportation function.7  In that case, PBI engaged a vendor 
to fill and deliver portable tanks and cylinders containing hazardous materials.  The vendor would 
deliver the materials to the facility and when they were empty would return to pick up the packages 
containing any residual hazardous materials.  The vendor also performed all pre-transportation and 
transportation functions for the facility.  PHMSA found that while the vendor was a "person who 
offers" the manufacturing facility was not. 


The interpretations to the City of Houston, Texas and City of Surprise, Arizona are particularly 
relevant here.  In both interpretations, the cities had hired third-party contractors to perform all 
shipper or carrier functions.  PHMSA found that neither city would be subject to the HMR.8  


Here, the Port is also not performing any of the functions described as "pre-transportation 
functions" or tendering or making available hazardous materials.  Like the interpretations above, 
the Port itself performs no tasks related to the movement of the hazardous materials and has at 
most negotiated with an independent third-party stevedore to provide those services on behalf of 
carriers using the public portion of Terminal 6 which request such services.  In many instances, 
the carriers contract directly with the stevedores.  Even in those instances where a carrier requests 
the Port provide the services through Harbor, it is Harbor--not the Port--that is involved in the 
handling and management of the cargo.  The Port is acting no different than the City of Houston 
and the City of Surprise which hired third-party contractors and PHMSA agreed the cities were 
not subject to the HMR. 


The Port takes no possession of the hazardous materials, is independent of the carriers and 
stevedores, prepares no shipping papers or labels.  If the Port is considered a "person who offers" 
simply because it owns a marine cargo terminal and allows vessels to dock and independent, 
third-party stevedores to unload cargo at its public facilities, then every public port and property 
owner who leases property to an entity who ships hazardous materials is also regulated. 


Conclusion 


The only relation between the Port and the transportation of the hazardous materials is that the 
materials pass through property owned by the Port where they are handled by an independent 
contractor independent of Port direction and control.  It is the Port's position that it is not a "hazmat 
employer" or a "person who offers" under the HMR.  The PMA or its members are the proper 
regulated entities under the HMR with respect to port operations, and Harbor has acknowledged 
to both ODOT/FRA and the USCG that it is responsible for compliance with the HMR in 
connection with Harbor's operations at Terminal 6. 


  


 
7 See PHMSA letter to PBI Technology Inc., Ref. No. 10-0251, 
https://cms7.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/2010/100251.pdf  (May 
7, 2012).  
8 See PHMSA letter to City of Houston, Ref. No. 00-0041, https://cms7.phmsa.dot.gov/regulations/title49/interp/00-
0041 (Oct. 18, 2000); PHMSA letter to City of Surprise, Ref. No. 06-0225, 
https://cms7.phmsa.dot.gov/regulations/title49/interp/06-0225, (Nov. 15, 2006). 



https://cms7.phmsa.dot.gov/sites/phmsa.dot.gov/files/legacy/interpretations/Interpretations/2010/100251.pdf

https://cms7.phmsa.dot.gov/regulations/title49/interp/00-0041

https://cms7.phmsa.dot.gov/regulations/title49/interp/00-0041

https://cms7.phmsa.dot.gov/regulations/title49/interp/06-0225
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We appreciate PHMSA's guidance on application of the definitions of "hazmat employer" and 
"person who offers" to the Port under these circumstances.  Please feel free to contact us if you 
need any additional information for your review and we would be happy to discuss these issues 
with you.  We look forward to your response. 


Respectfully, 


 
Geoff Owen 
Director of Marine Operations. 
 
cc: Christina Tackett, Assistant Chief Counsel, Hazardous Materials Safety Law Division 
 Captain J.C. Smith, Captain of the Port, United States Coast Guard 
 Jeffery Frank, US Department of Transportation, Federal Railroad Administration 
 Ray Hubbell, Hazmat Compliance Specialist ODOT Rail Safety 


Jack Whitley, Hazmat Safety Assistance Team, Western Region Enforcement Office 
 Mike Fudurich, Harbor Industrial Service Corporation 
 Tim McCarthy, Harbor Industrial Service Corporation 
 Dan Pippenger, COO, Port of Portland 
 John Akre, Terminal 6 Operations Manager, Port of Portland 
 Nathan Orf, Assistant General Counsel, Port of Portland 
 Jeffery Hunter, Perkins Coie 
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(503) 415-6194
terri.wonnacott@portofportland.com
www.portofportland.com
 
The information contained in this e-mail message may be privileged, confidential and protected from
disclosure.  If you are not the intended recipient, any dissemination, distribution or copying is strictly
prohibited.  If you think that you have received this e-mail in error, please e-mail the sender at
terri.wonnacott@portofportland.com.
 

Please consider the environment before printing this email. 
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