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Overview of the Rule

* The Pipeline Inspection, Protection, Enforcement and Safety (PIPES)
Act of 2006 gave PHMSA new enforcement authority over
excavators who damage pipelines in states with inadequate
excavation damage prevention law enforcement programs.

 PHMSA developed the excavator enforcement rule as a prerequisite
to using this new enforcement authority. The rule amends the
pipeline safety regulations to establish the following:

1. The criteria and procedures for determining the adequacy of state
pipeline excavation damage prevention law enforcement programs;

An administrative process for making state adequacy determinations;

The federal requirements PHMSA will enforce in states with inadequate
enforcement programs;

4. The adjudication process for administrative enforcement proceedings
against excavators where federal authority is exercised.
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PHMSA developed the excavator enforcement rule pursuant to the Pipeline Inspection, Protection, Enforcement, and Safety Act (or PIPES Act) of 2006.

The PIPES Act provided PHMSA with new enforcement authority over excavators who illegally damage pipelines.  However, PHMSA may only use this new authority in states that PHMSA deems to have inadequate excavation damage prevention law enforcement programs.

PHMSA developed the excavator enforcement rule as a prerequisite to using this new enforcement authority.  This final rule amends the pipeline safety regulations to establish the following: 
The criteria and procedures for determining the adequacy of state pipeline excavation damage prevention law enforcement programs; 
An administrative process for making state adequacy determinations; 
The federal requirements PHMSA will enforce in states with inadequate enforcement programs; and 
The adjudication process for administrative enforcement proceedings against excavators where federal authority is exercised. 

The ultimate purpose of the rule is to encourage states to develop adequate excavation damage prevention law enforcement programs.  This rule does not represent a federal takeover of damage prevention law enforcement.  Instead, this rule should be construed as providing PHMSA with federal backstop authority.  PHMSA believes that enforcement of state damage prevention laws is a state responsibility.  However, PHMSA will use its new enforcement authority in states that don’t adequately enforce their own laws.  A goal of this rule is to level the playing field and ensure that excavators and pipeline operators protect people and the environment from the risk of pipeline ruptures caused by excavation damage.


The Rule Creates...

* Part 198, Subpart D — Criteria for adequate state DP
enforcement programs and process for assessment

* Administrative procedures for states to contest a notice of
inadequacy

* New Part 196 — Standards for excavators digging near
pipelines

* Adjudication process for excavators cited by PHMSA — Same
as for operators cited by PHMSA for violations of pipeline
safety regulations
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The rule creates 49 CFR Part 198, Subpart D, which defines the criteria PHMSA will use to evaluate the adequacy of state damage prevention law enforcement programs, including the administrative procedures states can use to contest a notice of inadequacy from PHMSA.

Since PHMSA does not have the authority to enforce state damage prevention laws, the rule creates a new Part 196 to Chapter 49 of the Code of Federal Regulations.  Part 196 defines the standards applicable to excavators in states that PHMSA deems to have inadequate enforcement programs.  

Part 196 also defines the adjudication process for excavators cited by PHMSA.  The process is essentially identical to the process used to adjudicate violations of pipeline safety regulations by pipeline operators.


Evaluating State DP Enforcement
49 CFR Part 198 — New Subpart D

* Evaluation of state damage prevention law
enforcement programs as part of annual
review of state pipeline safety programs

* State damage prevention law enforcement
authority — if it exists —is not always with
pipeline safety enforcement agency
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The rule states that the evaluation of state damage prevention law enforcement programs will occur annually, along with the existing annual reviews that PHMSA conducts of state pipeline safety programs.

However, the authority to enforce state damage prevention laws is not necessarily vested in the state pipeline safety program.  In over half of the states, enforcement authority is vested in an agency or body other than the state pipeline safety program.  This situation presents a unique challenge for PHMSA because it will require PHMSA to engage with entities not directly responsible for state pipeline safety in order to evaluate the adequacy of their enforcement programs.  

PHMSA anticipates working closely with state pipeline safety programs to engage with these new stakeholders.  In the first cycle of implementation of the regulation, PHMSA will conduct many of the state damage prevention law enforcement program reviews outside of the regularly-scheduled annual reviews of state pipeline safety programs.


Criteria for Evaluating
State DP Enforcement Programs

1. Does the state have enforcement authority (with
civil penalties)?

2. Is there a designhated enforcement body?

3. Is the state using its authority and making
enforcement records available to the public?

4. Does the state have a reliable means of learning
about damages?

5. Does the state have damage investigation
practices that are adequate to determine the at-
fault party when a damage occurs?
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What criteria will PHMSA use to evaluate state damage prevention law enforcement programs?  These criteria are defined in 49 CFR Part 198, Subpart D, and they are paraphrased on this slide and the next slide.  

The 1st criterion is: Does the state have the authority to enforce its state excavation damage prevention law using civil penalties and other appropriate sanctions for violations?

The 2nd criterion is: Has the state designated a state agency or other body as the authority responsible for enforcement of the state excavation damage prevention law?

The 3rd is: Is the state assessing civil penalties and other appropriate sanctions for violations at levels sufficient to deter noncompliance and is the state making publicly available information that demonstrates the effectiveness of the state’s enforcement program?

The 4th is: Does the enforcement authority (if one exists) have a reliable mechanism (e.g., mandatory reporting, complaint-driven reporting) for learning about excavation damage to underground facilities?

The 5th is: Does the state employ excavation damage investigation practices that are adequate to determine the responsible party or parties when excavation damage to underground facilities occurs?


Criteria for Evaluating
State DP Enforcement Programs

6. At a minimum, does the state require:

a. Excavators must call 811 before digging
b. Excavators must “respect the marks”

c. If damage to a pipeline occurs...

I.  Excavator must report damage to operator at earliest
practical moment

ii. If release occurs, excavator must call 911

7. Are exemptions from the DP law limited?

Written justification of exemptions is
required.
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The 6th criterion is multi-part, and says: 
     At a minimum, do the state’s excavation damage prevention requirements include the following:
Excavators may not engage in excavation activity without first using an available one-call notification system to establish the location of underground facilities in the excavation area.
Excavators may not engage in excavation activity in disregard of the marked location of a pipeline facility as established by a pipeline operator.
An excavator who causes damage to a pipeline facility:
Must report the damage to the operator of the facility at the earliest practical moment following discovery of the damage; and
If the damage results in the escape of any PHMSA regulated natural and other gas or hazardous liquid, must promptly report to other appropriate authorities by calling the 911 emergency telephone number or another emergency telephone number.

Lastly, the 7th criterion is: Does the state limit exemptions for excavators from its excavation damage prevention law?  A state must provide to PHMSA a written justification for any exemptions for excavators from state damage prevention requirements.  PHMSA will make the written justifications available to the public.


JOrganizations with Enforcement Authority
for State Excavation Damage Prevention Laws
(as of July 15, 2015)

- Public Utilities Commission or Equivalent without Advisory Board(16)
- Public Utilities Commission or Equivalent with Advisory Board (9)
|:| Attorney General (12)

Public Utilities Commission & Attorney General (1)

- District/Prosecuting Attorney (1)

- Public Utilities Commission & District/Prosecuting Attorney (1)
- Damage Prevention Authority (1)
- Dept of Labor & Industry (1)
[] one-call (1)

- Local Law Enforcement (3)

I rore (5)

Map produced July 15, 2015 by the U.S. Department of Transportation (U.S. DOT), Pipeline and Hazardous Materials Safety Administration (PHMSA)
Map provided as a reference only. PHMSA makes no representations or warranties of any kind, express or implied, about the completeness, accuracy,
reliability, suitability or availability with respect to this map for any purpose. PHMSA expressly disclaims liability for errors and omissions in the contents of this map.
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This map depicts the authority that is responsible for enforcement of state excavation damage prevention laws in each state.  

The red states—Alaska, Montana, Colorado, Mississippi, and West Virginia--have no damage prevention law enforcement authority.  Because these states cannot enforce their own laws by statute, it is very likely that PHMSA will deem these states to have inadequate enforcement programs.  

The light blue (or aqua-marine) states--like California, Utah, and Wyoming--and the dark blue states—like Kentucky, Louisiana, and Florida--have enforcement authority vested in either the Attorney General or in local law enforcement or local emergency response agencies.  These states are of special concern to PHMSA because it is likely that some of these states are not adequately enforcing their laws, despite their authority to do so.  

MAP NEEDS TO BE UPDATED PER ANNMARIE


Policies: State Program Evaluations and the
Enforcement Standard

* The preamble outlines two policies:

1. How the state program evaluation criteria will
be applied

2. How the excavator enforcement standard will be
applied
The policies are not part of the rule; they are
flexible and can evolve as the rule is
implemented.
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The preamble of the final rule outlines two policies.  The first policy addresses how the state enforcement program evaluation criteria will be applied.  The second policy addresses how the excavator enforcement standard will be applied.  

The policies are not codified in the Code of Federal Regulations.  Instead, these policies are intended to be flexible and can evolve as the rule is implemented.

The next several slides address PHMSA’s general policy regarding how the state enforcement program evaluation will be applied.  The excavator enforcement policy will be addressed later in this presentation.


Policy: State Evaluations — Criteria 1 & 2

1. Does the state have enforcement authority
(with civil penalties)?

2. Is there a designated enforcement body?

* A ‘no” to either of these questions will result
in a state being deemed ineffective.
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How will PHMSA apply the state enforcement program evaluation criteria?

Criteria 1 and 2 are pass/fail.  If the state does not have statutory authority to enforce its own law, then the state enforcement program will be deemed inadequate.  Likewise, if the state has not designated an enforcement body, the state enforcement program will be deemed inadequate.

PHMSA will review state laws to answer the questions posed in criteria 1 and 2.  PHMSA will confirm its findings with appropriate state agencies during the enforcement program evaluations.


Policy: State Evaluation — Criterion 3

* |s the state using its authority and making
enforcement records available to the public?

— Lack of documentation showing enforcement = likely
ineffective

— Info about enforcement/statistics should be available
through a web site, but noncompliance with this alone will
not result in overall ineffective rating

— PHMSA will seek records to show the extent to which

enforcement is impacting damage rate, but noncompliance
with this alone will not result in overall ineffective rating
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For criterion 3, PHMSA seeks records that demonstrate that the state enforcement agency is regularly and consistently using its enforcement authority and imposing appropriate sanctions for violations.  Sanctions may include civil penalties, mandatory training, warning letters, or other similar activities. States should also be able to demonstrate if enforcement activities include escalating or progressive sanctions for repeat offenders.  If a state cannot demonstrate use of its enforcement authority, the state enforcement program will likely be deemed inadequate.��PHMSA also expects each state to demonstrate the impact of the state’s enforcement program.  PHMSA expects each state to maintain records that demonstrate a relationship between the state’s enforcement activities and the rate of excavation damage incidents.  PHMSA acknowledges that many factors can influence excavation damage rates; however, PHMSA believes that an effective enforcement program includes evaluation of the effects of enforcement activities.  The result of PHMSA’s review of a state’s records in this regard will not, by itself, render a state enforcement program inadequate. ��Finally, PHMSA expects state enforcement programs to generally make damage prevention law enforcement information and statistics available to the public via a website.  PHMSA does not expect states to violate any state laws, jeopardize any ongoing enforcement cases, or post information that would violate the privacy of individuals as defined by state or federal law.  The result of PHMSA’s review of the public availability of a state’s information and statistics will not, by itself, render a state enforcement program inadequate.�


Policy: State Evaluation — Criterion 4

* Does the state have a reliable means of learning
about damages?

— PHMSA will review how states learn about damages,
the extent to which there is parity so that both
excavators and operators may be held accountable,

and the methods used to make stakeholder aware of
the process

— Noncompliance with this alone will not result in
overall ineffective rating
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For criterion 4, PHMSA will review how state enforcement programs learn about excavation damage to underground pipelines.  In particular, PHMSA will be looking for reporting mechanisms that encourage parity in the application of enforcement resources.  For example, does the reporting mechanism identify potential violations of law by both excavators and pipeline operators?  If the state enforcement program learns of violations via road patrols that specifically target excavators without valid excavation tickets, how does the state also learn about violations of other provisions of state damage prevention laws, such as operators’ failure to locate and mark pipelines?  Also, PHMSA will review the state’s methods for making stakeholders – especially excavators and pipeline owners and operators – aware of the process and requirements for reporting damage incidents to the enforcement authority.  The result of PHMSA’s review of a state’s program under criterion 4 will not, by itself, render a state enforcement program inadequate.


Policy: State Evaluation — Criterion 5

* Does the state have damage investigation

practices that are adequate to determine the
at-fault party when a damage occurs?

— PHMSA will look for policies, enforcement

patterns that reflect consistent, fair and balanced
enforcement.

— Noncompliance with this alone will not result in
overall ineffective rating.
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For criterion 5, PHMSA expects state enforcement programs to be balanced with regard to how they apply enforcement authority. PHMSA expects enforcement programs to be focused on the responsibilities of not only excavators, but also of utility owners and operators.  PHMSA seeks patterns of enforcement activity that demonstrate that penalties are applied to the responsible party or parties in excavation damage incidents and not consistently to only one stakeholder group.  PHMSA is interested in states’ excavation damage investigation practices, and especially if these practices include the opportunity for input from all parties and if there is due process in place for those accused of violating the law.  The result of PHMSA’s review of a state’s program under criterion 5 will not, by itself, render a state enforcement program inadequate.


Policy: State Evaluation — Criterion 6

6. At a minimum, does state law require:

a. Excavators must call 811 before digging

b. Excavators must “respect the marks”

c. If damage to a pipeline occurs...

I.  Excavator must report damage to operator at earliest
practical moment

ii. If release occurs, excavator must call 911

PHMSA will review state requirements for compliance.

Noncompliance with this alone will not result in overall
ineffective rating.
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For criterion 6, PHMSA will review state requirements to ensure they address the basic federal requirements in the PIPES Act for excavators such as using an available one-call system.  PHMSA will validate its findings with appropriate state agencies during the state enforcement program review.  The result of PHMSA’s review of a state’s requirements will not, by itself, render the state’s enforcement program inadequate.


Policy: State Evaluation — Criterion 7

* Are exemptions from the DP law limited?
Written justification of exemptions is required.

— PHMSA will expect documentation for all
notification exemptions, including the basis for
the exemption, to include available data.

— Noncompliance with this alone will not result in
overall ineffective rating.
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For criterion 7, PHMSA expects states to document the exemptions provided in state damage prevention laws for excavators and one-call membership.  Documentation should include the types of exemptions included in state law and any reason for the exemptions, such as data or other evidence that justifies the exemptions.  PHMSA believes that exemptions for entire classes of excavators (for example, farmers) are less acceptable than exemptions for specific excavation activities (for example, shallow tilling).  The result of PHMSA’s review of a state’s program under criterion 7 will not, by itself, render a state enforcement program inadequate.


Policy: State Program Evaluation — General
(this policy may be changed)

* Noncompliance with criteria 1, 2 = state
program deemed inadequate

* Noncompliance with criterion 3 = state
program likely deemed inadequate

* Noncompliance with other criteria will not,
alone, be deemed inadequate, but several
noncompliances in combination could result in
a state program being deemed inadequate
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This slide summarizes PHMSA’s policy regarding how the state enforcement program evaluation criteria will be applied.  To recap, non-compliance with criteria 1 and 2 will result in the state enforcement program being deemed inadequate.  Non-compliance with criterion 3 will also likely result in the state program being deemed inadequate.  Non-compliance with any one of criteria 4 through 7 will not, alone, result in the program being deemed inadequate; however, non-compliance with several of the criteria in combination by result in a determination of inadequacy.

PHMSA recognizes that there is considerable variability in state excavation damage prevention laws, including how those laws are enforced.  The evaluation criteria outlined in the rule and PHMSA’s policy regarding how those criteria will be applied are intended to strike a balance between encouraging adequate enforcement and accommodating the variability in state programs.
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Administrative Process for States to Contest
Notices of Inadequacy

PHMSA issues a notice of inadequacy to the state in
accordance with 49 CFR 190.5

State will have 30 days to submit written response
PHMSA issues final decision

States may petition PHMSA to reconsider at any time
following a finding of inadequacy; PHMSA will respond no
later than the date of the next review

States that fail to establish an adequate enforcement
program within five years of a finding of inadequacy may be
subject to 4% reduction in base grant funding
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If PHMSA finds a state enforcement program inadequate, PHMSA will issue a notice of inadequacy to the state in accordance with 49 CFR 190.5.  The state will then have 30 days to submit a written response.  PHMSA will then issue a final decision regarding the adequacy of the state program.

Once PHMSA finally determines a state’s enforcement program inadequate, PHMSA may take immediate enforcement against excavators in that state.  

The state may petition PHMSA to reconsider its finding at any time.  PHMSA will respond to the petition no later than the date of next state program review, if not earlier.

States that are deemed to have inadequate enforcement programs will have five years from the date of the finding to make program improvements that meet PHMSA’s criteria for minimum adequacy.  A state that fails to establish an adequate enforcement program within five years may be subject to reduced grant funding established under 49 U.S.C. 60107, which is commonly called state base grant funding.  PHMSA will determine the amount of the reduction using the same process it currently uses to distribute the grant funding, factoring in the findings from the annual review of the excavation damage prevention law enforcement program.  The amount of the reduction in base grant funding will not exceed four percent of prior year funding.  

If a state fails to implement an adequate enforcement program within five years of a finding of inadequacy, the Governor of that state may petition the Administrator of PHMSA, in writing, for a temporary waiver of the penalty, provided the petition includes a clear plan of action and timeline for achieving program adequacy.
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Federal Standard for Excavators in States
Deemed Inadequate

Call 811 before excavating

Wait for pipeline operators to establish and mark the location of
underground pipelines before excavating

Excavate with proper regard for the marks, take all practicable steps to
prevent excavation damage

Make additional use of one-call as necessary

Any contact with pipelines must be reported to operator at earliest
practical moment

If there is a release, excavator must call 911

NOTE: There are no exemptions in the final rule. PHMSA will be
considerate of exemptions in state laws when undertaking federal
enforcement action.
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Once PHMSA deems a state enforcement program inadequate, PHMSA will have immediate authority in that state to enforce the excavation safety standard outlined on this slide.  This standard is applicable to all excavators.

The standard is as follows:  

Prior to and during excavation activity, the excavator must:

Use an available one-call system before excavating to notify operators of underground pipeline facilities of the timing and location of the intended excavation;
If underground pipelines exist in the area, wait for the pipeline operator to arrive at the excavation site and establish and mark the location of its underground pipeline facilities before excavating;
Excavate with proper regard for the marked location of pipelines an operator has established by taking all practicable steps to prevent excavation damage to the pipeline;
Make additional use of one-call as necessary to obtain locating and marking before excavating to ensure that underground pipelines are not damaged by excavation.

If a pipeline is damaged in any way by excavation activity, including even minor contact with pipelines or damage to tracer wire, the excavator must promptly report such damage to the pipeline operator, whether or not a leak occurs, at the earliest practicable moment following discovery of the damage.

If damage to a pipeline from excavation activity causes the release of any PHMSA-regulated natural and other gas or hazardous liquid from the pipeline, the excavator must promptly report the release to appropriate emergency response authorities by calling the 911 emergency telephone number.

It is also important to note that there are no exemptions for any excavators from this federal excavation safety standard. However, as mentioned earlier, PHMSA will be considerate of exemptions defined in state law when undertaking federal enforcement action.


Policy: Enforcement

* PHMSA’s enforcement focus will be on serious
violations

 PHMSA will learn about violations through a
variety of ways; the rule does not create a
reporting requirement

* PHMSA’s standards for excavators are the “floor”
or “baseline”; when conducting enforcement,
PHMSA will be cognizant of state requirements

* PHMSA and states have existing authority to
enforce against non-compliant pipeline operators
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Again, the preamble of the rule outlines two policies. As described earlier, the first policy addresses how the state enforcement program evaluation criteria will be applied.  The second policy, outlined on this slide, addresses how the excavator enforcement standard will be applied.

It is important to reiterate that the purpose of this rule is to encourage states to enforce their own damage prevention laws.

In states that do not adequately enforce their laws, PHMSA will focus federal enforcement activities on violations of this rule that did—or could have—resulted in injury, loss of life, or destruction of property.  

PHMSA will learn about violations through a variety of means, including, but not limited to, federally-required pipeline incident reports, National Response Center reports, state partners and other stakeholders, and the media.

The standard for excavators in the rule should be considered the minimum requirements to ensure safe excavation.  State damage prevention laws are much more specific than this federal standard.  As mentioned previously, PHMSA is aware that state damage prevention laws exempt specific excavators and/or excavation activity.  While PHMSA is concerned with all violations of this rule, PHMSA will be cognizant of the requirements of state damage prevention laws, including exemptions in state laws, when undertaking federal enforcement activity.

Lastly, PHMSA and its state pipeline safety partners have existing authority to enforce regulations pertaining to the excavation damage prevention responsibilities of pipeline operators.  These regulations can be found at 49 CFR Parts 192.614 and 195.442.  PHMSA or PHMSA’s state partners will enforce these existing federal regulations against pipeline operators that cause an incident by failing to properly respond to a locate request or failing to accurately locate and mark its pipeline.




Next Steps

» Effective Date of Ruleis 1/1/2016
* PHMSA implementation plan

— Developing checklist, guidance that expands on
policy document

* Goal: consistency in state evaluations

— Developing FAQ’s, other resources for web posting
— Developing timeline

— Developing training

U.S. Department of Transportation To Protect People and the Environment From the Risks of
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The effective date of this rule is January 1, 2016.  Implementation of the rule entails developing a checklist for evaluating state enforcement programs, including accompanying guidance materials.  PHMSA’s goal is to ensure consistency in state evaluations.  PHMSA is also developing a list of frequency asked questions and other relevant reference documents, a schedule of state program evaluations, training materials, and other valuable information.  All of this information will be posted to PHMSA’s website as it becomes available.  


More Information

* For more information, visit our website at
http://phmsa.dot.gov/pipeline/safety-
awareness-and-outreach/excavator-
enforcement

* Contact:
— Sam Hall at sam.hall@dot.gov

— Annmarie Robertson at
annmarie.robertson@dot.gov

— Steve Fischer at steven.fischer@dot.gov

To Protect People and the Environment From the Risks of
Hazardous Materials Transportation
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For more information, visit our website at http://phmsa.dot.gov/pipeline/safety-awareness-and-outreach/excavator-enforcement.  The website will contain a summary of the rule, the text of the rule itself, a list of frequently asked questions, policies pertaining to the rule, and other useful information.  The website will be updated on a regular basis, so you may wish to check back often.

You may also contact Sam Hall at sam.hall@dot.gov, Annmarie Robertson at annmarie.robertson@dot.gov, or Steve Fischer at steven.fischer@dot.gov for more information.

Thank you for your time and attention.

mailto:sam.hall@dot.gov
mailto:annmarie.robertson@dot.gov
mailto:steven.fischer@dot.gov
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