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though two mentioned that training
might be very costly or difficult,
especially for smaller companies.
Sixteen comments said that it was not
necessary for the regulation to specify
thl:;nl?nATslbe u‘ah:ledhin th;a g

acology and physiology o
Elcohol. abz%]: whicli: the N%gM
preamble had asked a question. Three
commenters took the opposite position.
The Department agrees that this training
is not needed for BATs, whose training
should be focused on the proper
operation of testing devices,

Seventeen commenters supported the
NPRM approach (including the concept
of “training to proficiency"), while two
thought the NPRM too vague, Eleven
favored specific numbers of hours of
training, ranging from 4 to 40, with most
of the comments suggesting something
between 4 and 8 hours. Two expressed
support of recurrent training, one asking
for a more specific requirement than the
NPRM proposed. The Department
believes it is most relevant to ensure the
BATSs’ proficiency. Our goal is to ensure
that BATs are able to use the testing
devices that they will operate. The
Department believes that the best way to
make sure that BAT training results in
proficient operators is to require that
BAT training include a course that is
equivalent to the DOT Model Course.
Courses followed by state law
enforcement agencies and other
organizations appear to vm&
substantially from one another, and may
be focused on breath testing in other
contexts (e.g., enforcement of DUI laws).
NHTSA will review training courses
and issue determinations concerning
whether they are equivalent to the
NHTSA Model Course.

Who should be a BAT? Twenty-two of
23 commenters supported permitting a
trained law enforcement officer to act as
8 BAT, The Department agrees that it is
appropriate to authorize trained law
enforcement officers to act as BATs [e.g.,
off-duty officers under contract to an
employer), as long as they have been
certified by a state or local law
enforcement agency. The officers would
have to follow DOT testing
requirements, including this part, and to
be certified to operate the EBT used in
the DOT-mandated test. The officers
could perform any type of DOT test.
Except for the FHWA rule, the OA rules
do not permit the substitution of law
enforcement tests for tests conducted
under DOT procedures.

There was less consensus on the issue
of supervisors as BATs. Sixteen
commenters favored allowing properly

trained supervisors to act as BATs,
poin out that, particularly in
reasonable suspicion or post-accident

testing, or at remote sites, supervisors
ma{mbe thie most readily available, or
perhaps the only available, trained
BATs. Eleven other commenters

di , most saying that an
employee's supervisor should never be
the employee’s BAT. These commenters
appeared concerned about the
appearance or reality of a conflict of
interest between the supervisor's
managerial role and his objectivity as a
BAT. The Department believes that,
when possible, someone other than an
employer’s supervisor must actas a
BAT for thie employee's test. However,
a supervisory BAT is better than no BAT
at all. To emable a test to go forward
when no ¢ther BAT is available in a
timely manner, the Department will
permit a BAT-trained supervisor to
conduct the test. However, if a DOT
operating administration regulation
prohibits the use of a supervisor in this
role (e.g., in reasonable suspicion
testing), thie supervisor may not act as
the BAT even in this circumstance.

EBT Techinology

The NPIRM required EBTs used for
screening and confirmation testing to be
on the NHTSA CPL, have the capacity
to print out triplicate (or three
consecutive identical) results, assign a
sequential number to each test,
distinguish alcohol from acetone at the
0.02 alcohol concentration level, and
have the capability for performing both
air blanks and external calibration
checks. Commenters addressed a
number of points concerning EBT
technology.

Some commenters pointed to what
they viewe:d as shortcomings of the CPL
itself, particularly that it did not require
EBTSs to be accurate at the 0.02 level.
This was true of the CPL at the time the
NPRMs were issued; however, NHTSA
has since modified the model
specifications for the CPL to require
accuracy and precision at the 0.02 level.
Other commenters said that since
inclusion on the CPL is based on testing
of a prototype, rather than testing of

“each device, the CPL was an inadequate

assurance of accuracy. The final rule
does not rely on the CPL alone to ensure
accuracy, lhowever. The rule requires
there to be a quality assurance plan
(QAP) for the instrument as well as air
blanks and external calibration checks.
As noted above, a number of
commenters criticized the requirement
for printing results and sequential
numbering capability, saying that these
features wre unnecessarily costly. Any
device on fthe CPL should be able to be
used, one of these commenters said. The
final rule responds to these comments
by allowing any device on the CPL to be

used for screening tests, with the
additional features required only on
those machines usel:?or confirmation
testing. This should reduce the number
of the more expensive models
employers will have to obtain.

me commenters expressed concern
about radio frequency interference (RFI)
affecting the results of some types of
EBTs,The concern is that, in airports
and other locations where
communications or other electronic
equipment is operating, alcohol
concentration readings could be
distorted. DOT asked manufacturers
about this issue, who said that most
models of EBTs are shielded to avoid
this problem. NHTSA tested three
models of EBTs at Washington National
Airport and detected no REI effects on
their readings. In addition, NHTSA
plans, as part of its process for
reviewing quality assurance plans (see
discussion below), to have
manufacturers establish operational
guidelines to avoid RFI problems. The
Department believes that it is not
necessary to modify the regulatory text
to address the commenters’ concerns.

Commenters also expressed concern
that some EBTs might not be able to
distinguish acetone from some alcohols.
Commenters also questioned the
suitability of the CPL for instruments
measuring alcohol concentrations at the
0.02/0.04 levels, since the CPL, at the
time of the NPRM, did not address
testing at these levels. As noted above,
NHTSA has revised the model
specifications on which CPL listing of
devices is based. The revised
specifications address both issues, and
EBTs on the CPL will distinguish
acetone from alcohol and be accurate at
the 0.02/0.04 levels.

A few comments raised other
technical issues about the use of EBTs.
One issue was the effect of altitude on
external calibration standards. Altitude
affects gas aerosol standards; NHTSA
will address this problem by requiring
gas aerosol standards on its CPL for
calibration devices to be criterion-
referenced for various altitudes.

Another concern was based on the
belief that EBTs that display results to
only two, rather than three, decimal
places would round up. That is,
commenters were concerned that
someone whose actual alcohol
concentration was .036 would be
reported as a 0,04, subjecting the
individual to heavier sanctions. EBTs on

- the CPL provide three-digit displays, so

this problem does not arise for these
devices.

Finally, some commenters expressed
concern that defining alcohol .

concentration in terms of grams of
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last valid external calibration test would
be invalidta:od. Ten commenters
opposed this provision, pointing out
lhpal it would gausa numerous problems
for employers if they had to invalidate
tests after the fact, and perhaps had to
reverse personnel actions as well. Four
commenters s_}_;ﬁ»poned the proposed
requirement, The De ent is well
aware that after-the-fact invalidations of
tests can create serious problems for
employers. The Department does not see
a workable alternative, however. If a
valid external calibration check was
performed after test A, and an invalid
external calibration test was performed
after test K, all we know for certain is
that the machine went out of kilter
somewhera between tests B and K, We
cannot say for certain that test B or C
was valid, or assume that the error
occurred only on test K. Since we
cannot determine that these tests were
valid, we must, in fairess to the

emplo involved, treat them as
invalid. Tests with results of 0.02 and
sbove would be deemed invalid in this
situation. This is surely incentive for
employers to conduct frequent extarnal
calibration checks, particularly after
positive tests.

One comimenter s ted additional
fatal laws, such as failure to use a clean
mouthpiece, inadequate grounds for
reasonable suspicion, etc. One
commenter su ed that all flaws
should be regarded as fatal, The
Department believes that only certain
serious problems in the process, that
directly affect the integrity of the test or
sccuracy of the result, should
sutomatically invalidate the test. Other
errors, particularly in combination with
one another, could form the basis for a
delermination that a tes! is invalid ({.e.,
the listed fatal flaws are not intended to
be the only possible grounds for
invalidation). The Office of Drug

nforcement and Comipliance

is charged with providing, on behalf of
the Department, definitive guidance on
issues concerning the invalidation of

lests

Availability of Testing Information

The NPRM propesed provisions on
alcohol test information availability
parallel to the existing provisions on the
availability of drug testing information,
as the Department has interpreted them.
Employers could release information to
a third party only with the specific
written cansent of the employee, must
keep confidential information secure,
but may make the information available
In certain litigation situations.
Employers must make information
available to DOT or, under some
circumstances, to the National

Transportation Safety Board (NTSB).
Employers must also make information
about an employee's test available to
that employee.

Seven commenters, most of whom
were from the motor carrier industry,
asked that amzkloym be authorized or
required to make testing information
available to third parties without the
employee’s consent. In this industry, the
commenters said, there was a high
turnover rate. Employees move rapidly
from employer to employer. In the
absence of autharization or requirement
for a former employer to de testing
information to a potential new
employer, either the hiring process
would be slowed or important
information about positive tests {n the
employee's past would be unavailable ta
the new employer.

In responss, the Department points
out that an employer may, without
authorization from DOT, require an
applicant, as a condition of
employment, to Flva written consent to
the disclosure of this information by a
former employer. The Department is
addin? a sentence to this provision of
the rule telling employers that they
must provide the information when the
employee consents to its transmission to
a third party. However, in order to
maintain the confidentiality of sensitive
information, in which employees have a
significant privacy interest, the

ent will not authorize the
transmission of this information among
employers or potential employers
without written employee consent.

The Department emphasizes that the
consent involved must be a specific
written consent for information to be
sent from one named party to another
named party. Blanket consents (i.e., a
consent for testing information to be
sent to all present or future employers
or members of a consortium) are not
permitted. Each consent must pertain to
one specific employer providing the
information about a particular employee
to another specific employer.

Two commenters suggested that an
employee should not have to pay for
obtaining information in his or her own
file concerning alcohol tests, The
Department believes that this is a matter
better left to employer-employee
agreements, As the Department
interprets this provision, employers may
impose reasonable charges to cover the
cost of retrieval, copying, and
transmission of the records requested.
The employer is also expected only to
provide copies within its possession or
control (including documents that may
be maintained by a consortium or third-
party provider that conducted testing far
the employer).

Records Concerning BATs and EBTs

The NPRM proposed that the
employer maintain various records
concerning EBT's and BATS for five
years. One commenter suggested that
consortia and third-party providers be
authorized to keep the records instead
of the employer. The Department
that this is reasonable, and the ﬁnm
requires the employer or its agent to
maintain the . The employer
retains ultimate responsibility for
producing the records, however. Twa
commenters suggested we reduce the
record retention period to two years,
while one commenter said that the
recordkeeping requirements in the
NPRM were not burdensome. Consistent
with the OA rules, the final part 40 rule
establishes a 5-year retention period for
calibration records and a two-year
retention period for other records.

Other Issues

A number of commenters asked that
we modify the definition of alcohol to
include hols other than ethanol
(e.g., methanol, isopropanol), in order to
avoid loopholes in the program that
would allow an employee to claim that
his or her alcohol concentration reading
was the result of ingesting a non-ethanol
substance. The ent that
the definition should be broadened to
avoid any potential problems with the
use of non-ethanol alcohols, and the
final rule includes a modified definition
to this effect, This revised definition is
consistent with that used by NHTSA in
its model specifications for evidential
EBTs. We have also added a companion
definition of alcohol use, which
emphasizes that any consumption of a

reparation including alcohol (e.g.,
erages, medicines) counts as alcohol
use,

A few commenters asked that, for
convenience, we centralize all the
definitions in part 40 in one section. We
have done so, and all the definitions are
now in §40.3.

The NPRM preamble asked for
suggestions on how to deal with
situations in which an arbitrator
overturns an employer's personnel
action based on an alcohol test result.
Employers had expressed concern about
perceived conflicts between the
arbitrator’s decisions and DOT
regulations, and several commenters
echoed these concerns. The Department
is not convinced, howevaer, that this
problem is either frequent enough or
serious enough to warrant a mandate in
the regulatory text. Such a mandate,
because it could not anticipate all the
nuances of the factual situations
involved, might interfere with
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confidential manner, and the employer
shall receive and store the information
so as to ensure that confidentiality is
maintained as required by §40.81.

(f) If the result of the screening test is
an alcohol concentration of 0.02 or
greater, a confirmation test shall be
performed as provided in § 40.65.

(g) If the confirmation test will be
conducted by a different BAT, the BAT
who conducts the screening test shall
complete and sign the form and log
book entry. The BAT will provide the
employee with Copy 2 of the form.

§40.65 Procedures for confirmation tests.
(a) If a BAT other than the one who
conducted the screening test is
conducting the confirmation test, the
new BAT shall follow the procedures of

§40.61.

{b) The BAT shall instruct the
employee not to eat, drink, put any
object or substance in his or her mouith,
and, to the extent possible, not belch
during a waiting period before the
confirmation test. This time period
begins with the comgleﬁon of the
screening test, and shall not be less than
15 minutes. The confirmation test shall
be conducted within 20 minutes of the
completion of the screening test. The
BAT shall explain to the employee the
reason for this requirement (i.e., to
prevent any accumulation of mouth
alcohol leading to an artificially high
reading) and the fact that it is for the
employee’s benefit. The BAT shall also
explain that the test will be conducted
at the end of the waiting period, even if
the employee has disregarded the
instruction. If the BAT becomes aware
that the employee has not complied
with this instruction, the BAT shall so
note in the “Remarks"" section of the
form.

(c) (1) If a BAT other than the one
who conducted the screening test is
conducting the confirmation test, the
new BAT shall initiate a new Breath
Alcohol Testing form. The BAT shall
complete Step 1 on the form. The
employee shall then complete Step 2 on
the form, signing the certification.
Refusal by the employee to sign this
certification shall be regarded as a
refusal to take the test. The BAT shall
note in the “Remarks’ section of the
form that a different BAT conducted the
screening test.

(2) In all cases, the procedures of
§40.63 (a), (b), and [c})shall be followed.
A new mouthpiece shall be used for the
confirmation test.

(d) Before the confirmation test is
administered for each employes, the
BAT shall ensure that the EBT registers
0.00 on an air blank. If the reading is
greater than 0.00, the BAT shall conduct

one more air blank. If the reading is
greater than 0.00, testing shall not
proceed using that instrument.
However, testing may proceed on
another instrument.

(e) Any EBT taken out of service
because of failure to perform an air
blank accurately shall not be used for
testing until a check of external
calibration is conducted and the EBT is
found to be within tolerance limits.

(f) In the event that the screening and
confirmation test results are not
identical, the confirmation test result is
deemed to be the final result upon
which any action under operating
administration rules shall be based.

(g) (1) If the EBT provides a printed
result, but does not print the results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT. The BAT shall then affix
the test result printout to the breath
alcohol test form in the designated
space, using a method that will provide
clear evidence of removal (e.g., tamper-
evident tape).

(2) If the EBT prints the test results
directly onto the form, the BAT shall
show the employee the result displayed
on the EBT.

(h) (1) Following the completion of
the test, the BAT shall date the form and
sign the certification in Step 3 of the
form. The employee shall sign the
certification and fill in the date in Step
4 of the form.

(2) If the employee does not sign the
certification in Step 4 of the form or
does not initial the log book entry for a
test, it shall not be considered a refusal
to be tested. In this event, the BAT shall
note the employee’s failure to sign or
initial in the “Remarks” section of the
form.

(3) If a test result printed by the EBT
(see paragraph (3](1for (g)(2) of this
section) does not match the displayed
result, the BAT shall note the disparity
in the remarks section. Both the
employee and the BAT shall initial or

'sign the notation. In accordance with

§40.79, the test is invalid and the
employer and employee shall be so
advised.

(4) The BAT shall conduct an air
blank. If the reading is greater than 0.00,
the test is invalid.

(i) The BAT shall transmit all results
to the employer in a confidential
manner.

(1) Each employer shall designate one
or more employer representatives for the
purpose of receiving and handling
alcohol testing results in a confidential
manner. All communications by BATs
to the employer concerning the alcohol
testing results of employees shall be to
a designated employer representative.

(2) Such transmission may be in
writing, in person or by telephone or
electronic means, but the BAT shall
ensure immediate transmission to the
employer of results that require the
employer to prevent the employee from
performing a safety-sensitive function.

(3) If the initial transmission is not in
writing (e.g., by telephone), the
employer shall establish a mechanism to
verify the identity of the BAT providing
the information.

(4) If the initial transmission is not in
writing, the BAT shall follow the initial
transmission by providing to the
employer the employer’s copy of the
breath alcohol testing form. The
employer shall store the information so
&s to ensure that confidentiality is
maintained as required by §40.81.

§40.67 Refusals to test and uncompleted
tests.

{a) Refusal by an employee to
complete and sign the greath alcohol
testing form (Step 2), to provide breath,
to provide an adequate amount of
breath, or otherwise to cooperate with
the testing process in a way that
prevents the completion o? the test,
shall be noted by the BAT in the
remarks section of the form. The testing
process shall be terminated and the BAT
shall immediately notify the employer.

(b) If a screening or confirmation test
cannot be completed, or if an event
occurs that would invalidate the test,
the BAT shall, if practicable, begin a
new screening or confirmation test, as
applicable, using a new breath alcohol
testing form with a new sequential test
number (in the case of a screening test
conducted on an EBT that meets the
requirements of § 40.53(b) or in the case
of a confirmation test),

§40.69 Inability to provide an adequate
amount of breath.

(a) This section sets forth procedures
to be followed in any case in which an
employee is unable, or alleges that he or
she is unable, to provide an amount of
breath sufficient to permit a valid breath
test because of a medical condition.

(b) The BAT shall again instruct the
employee to attempt to provide an
adequate amount of breath. If the
employee refuses to make the attempt,
the BAT shall immediately inform the
employer.

(c) if the employee attempts and fails
to provide an adequate amount of
breath, the BAT shall so nots in the
*Remarks"" section of the breath alcohol
testing form and immediately inform the

employer.

(3} I},I.he employee attempts and fails
to provide an adequate amount of
breath, the employer shall proceed as
follows:



























