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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

43 CFR Part 397

[FHWA Docket No. MC-82-6]

RIN 2125-AC80

‘Transportation of Hazardous Materials;
_Highway Routing

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Finel rule.

SUMMARY: The FHWA is adopting

trons to implement subsections
105 (b) and (c) of the Hazardous
Materials Transportation Act of 1975
(HMTA) as amended by the Hazardous
Materials Transportation Uniform Safety
Act of 1930 (HMTUSA) The regulations
include Federa) standards and
procedures which the States and Indian
tribes must follow if they establish,
maintain, or enforce routing
designations that (1) spacafy highway
routes over which placarded non-
radioactive hazardous materials
(NRHM) may and may not be
transported within their jurisdictions,
and/or {(2) 1mpnstlil limitations l:,i;h
requirements with res to way
routing of such l:an.rwg)eucst materials.
Included are amendments to the
procedures in 49 CFR part 297, subpaxt
E, relating to Federal preamption and
waivers of preemption, and new
procedures for the resolution of disputes
involving State or Indian tribe NRHM
routing designations. States and Indian
tribes are also reqmrad to furnish
updated NRHM route information for
publication by the FHWA. The existing
motor carrier regulations with NRHM
routing requirerments have been
incorporated into this regulation, along
wnth the new requirements which
require motor caners to comply wath
the NRHM routing designations of
States and Indian thbes The intent of
these requirements is to ensure that
NRHM are moved safely and that
commerce is not burdened by
restrictive, uncoordineated, or conflichng
requirements of vanous jurisdictions
EFFECTIVE DATE: November 14, 1994.
FOR FURTHER INFORMATION CONTACT: Ms.
Pamela K. Deadrick, Hazardous
Materials Routing and Special Studies
Branch (HHS-13), Office of Highway
Safety, {202) 3668788, or Mr Raymond
W Cupnll, Office of Cluef Counsel
(HCC~20), (202) 3660834, Federal
Highway Admimstratton, 400 Seventh
Street SW., Washingtan, D.C. 20590
0001. Office hours are rom 7 458 m 10

4.15 p.m., e.t., Monday through Friday,
excepl for lega! Federal hohdays.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 1990, the
Hazardous Materials Transportation
Umform Safety Act of 1990 (HMTUSA)
(Pub. L. 101615, 104 Stat. 3244) was
enacted and amended the Hazmydous
Materials Transportaticn Act of 1975
(HMTA) (Pub. L. 93-633, 83 Stat. 2158).
The FHWA was delegated the.
responsibility by the Secretary, as
published in the Federal Register {56
FR 31343, July 10, 1991; 49 CFR 148}, -
to implement subsections 105 {b) and (c)
of the HMTA (now codified at 48 US.C.
§55112 and 5125 {1994), Fub. L. 103~
:2-:12' 108 Stat. 245). This fncindad tlitl:h-

emaking and program onsibili
for hazardous matetials hjr;ls:pmg v
routing, wath the exception of currently
pending applications for inconsistency
rulings and non-presmption
determinations which remain a
responsibility of the Research and
Special Programs Administration
{RSPA).

Secﬁg:i 5112(b} of '.:;lle 49, United
States e, requires the Secretsry to
establish by regulation standards for
States and Indian tribes to use in
establishing, maintaining, and enforcing
thesge routing designations. Thesa
Fedezal standazds shall provide for
enhancement of safety; public
participation; transportation of  _
hazardous materials between adjacent
areas; consultation with other States,
Indian tribal and local governments;

routing; reasonabls
time to reach agreement between
affected States or Indian tribes;
avoidance of uvnreasonable burden on
commerce; timely establishment of State
and Indian tribe routing; reasonable .
Toartes to terminals and other facilities;
State responsibility for local
compliance; and a number of “factors”
for States and Indian tribes to consider.
Section §112(b)(2) prohibits the
Secretary from assigning specific
weights to the “factors to consider™ in
the Federal standards, but Sections
5125(c} and 5112(d) do provide for
Federal preemption and dispute
resolution of State and Indian tribe
routing designations to allow for
consistent application of the Federal
standards among adjacent junisdictions.

Section 5112(c) also requires the
Secretary, in coordination wath the
States, to periodically update and
publish a list of currently effective
hazardous materals highway route
designations.

The FHWA recognizes that 49 CFR
177 810 exempts State and local
regulations and ordinances regarding
the kind, character, or quantity of any
hazardous matenal, except radioactive
materials, transported through urben
tunnels used for mass transportation
from parts 170 10 189 of the hazardous
matenals regulations. However, this
section does not exempt State, Indian
tribes and local governments from
having to comply with the routing
regulations applicable to the
transportation of Class 7 (radioactive)
materials (49 CFR 397, sul}::&an D) oz the
routing regulations esteblished herein.
Therefore, tunnel routing designations
are now subject to the same Federal
standards and procedures as are other

i %!mray routing designations,

o assist the States and local
governments 1n the development of
routes, the DOT publizshed “Guidelines
for Selecting Preferred Highway Routes
for Highway Route Controlled Quantity
Shipments of Radicachve Materials"
(latest edition DOT/RSPA/OHMT-88/01
datecli August 1992) and "Guidelines for
Apnplying Criteria to Designate Routes
for Transporting Hazardous Materials™
(Iatest edition DOT/RSPAJ/OHMT-88-~
02 dated July 1989). Ths latter
publication is being updatsd to provids
guidance on the Federal standards in
this regulation. Both guides are useful in
developing highway routing
requirements for hezardous materials.
These documents are available to the
public through the National Technical
Information Service, Spnngfield,
Vi_ﬁinia 21661.

o FHWA published a notice of
proposed rulemaking and & notice of
public hearings entitled “Transportation
of Hazardous Materials; Highway
Routing” in the Federal Register on
August 31, 1992 {57 FR 39522}, The
FHWA requested comments from any
interested parties 1o be submitted to
Docket MC~92-6 by October 30, 1992
In addition, the FHWA held four publhic
hearngs to sohicit comments from
interested parties in Octoberat
Washington, D C.; Dallas, Texas; San
‘Francisco, California; and Rosemont,
Thineis,

Discussion of Comments

A total of fifty-six commenters
responded to this proposed regulation
by wntten submisston to the docket
and/or presentation at the public
hearings. The commenters represented a
total of fifty-two orgamizations,
ancluding twenty-seven comumercial/
trade affiliated organizations
representing shippers and carriers,
fourteen State government
organizations, five local governments,
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three Federal agencies, one Indjan tribe,
one citizens' group, and one consulting
firm

MNineteen commenters supporied and
eight opposed the overal] format and/or
Intent of the proposed regulations. The
remaining commenters did not express
overall opposition or support for the
regulation but did comment on specific
parts of the regulation. Fifty-four
commenters discussed details of the
proposed rule, and many recommended
changes to vanous aspecis of the rule,
The following topics were of main
concern,

Defimitions

Definitions were discussed by fifteen
commenters who recommended
clarification of some defimitions and
additional defimtions for some terms
used in the regulation. These comments
were submitted from exght members of
the shipper-carrier industry, four States,
one local government, one Federal
agency and a catizens’ group.

Nine commenters recommended
clanfication of the definition of “routing
designations "’ The main concern was
that routing dBsignations broadly
defined could include licenses, permits,
bonds, and other restrictions or -
requirements which might not be route-
specific. In response to these concerns,
the FHWA has clarified routing
designations to include route-specific
features, such as. designations of routes,
restrictions on routes, curfews/time-of
travel restrictions on routes, Jane
restrictions, routing bans, port-of-entry
requirements, and weight restrictions on
routes which are specifically related to
NRHM. Common State, Indian tribal, or
local regulatory requirements are not
“routing designations” when they are
not route specific. These can include
fee, bonding/insurance, notice, escort,
permit, registration, inspection, and
communication requirements which are
generally applied to entire jurisdictions
rather than specific highway routes.
Such jurisdictional restrictions are not
covered under this regulation. Their
possible preemption iz deternuned by
the RSPA, not the FHWA. Other
restrictions on motor vehicles that are
not specific to the transportation of
hazardous materials, such as height,
weight, or width restrichons for roads
and bridges, ar prohibitions on the use
of downtown streets by trucks over
certain sizes, are not affected by this

regulation.
Motor Carrier Responsibilities for
Routing

Five commenters recommended

clarifying the applicability of the rule to
Placarded and marked vehicles. These

commenters were concerned that the
regulation would be applicable to
placarded NRHM transport while other
mnotor carrier regulations are apphicable
to both placarded and marked NRHM
transport. The FHWA has amended
§397.67(b), which deals with the motor
carners responsibilities, to include
motor vehicles that are marked or
placarded.

One State recothmended that
reasonable deviation cover highway and
law enforcement situations that require
& driver to take an altemnative route, The
FHWA agreed with this
recommendatior and amended
§397.67(b}(3) to provide for highway
agency detours, such ez in work zones,
and law enforcement situations,

The FHWA also amended the terms
““Class A or Class B explosives” to
“Explosives, in Class 1, Division 1.1,
1.2, 1.3" 50 as to be consistent with the
current terminology in the Hazardous
Metenals Regulations (49 CFR 171-180).

Quantities of NRHM

Four commenters recommended
limiting the placarded quantity and type
of NRHM for which the regulation
apphed, such as to bulk rather than to
vehicles transporting small individual
cyhnders of ous materials. The
FHWA did not adopt this
recommendation because 49 U.S.C,

§ 5212(a)(1) requires that the highway
routing regulations apply to a vehicie if
such vehicle is transporting in
commerce & hazardous materia] for
which placarding of the vehicle is
required, This section authorized the
Secretary of Transportation to extend
application of the regulstions to other
hazardous materials, but did not
authgrize limiting their application to
only “in bulk” hazerdous materials,

Faclors

Twenty-four commenters discussed
the factors which States and Indian
tnbes must consider in developing
NRHM routing designations. These
commenters included twelve shippers
and carriers, four States, three
governments, three Federal agencies,
one citzens’ group and one consulting
finn Eleven commenters recommended
clanfication of the factors and
development of specific measures or
benchmarks by which the factors could

" be evaluated, These commenters were

concerned that the factors can be
spphed duifferently by various
junsdictions, resulting in different
routing designations. Sixteen
commenters indicated that specific nsk
cnteria should be considered mors
important than the other factors, while
&even commenters recommended the

Federal government establish mummum
critena for each of the factors The
FHWA declined to adopt these
recommendations because the HMTUSA
specifically provided the States and
Indian tribes with the flexability to
determine how each standard should be
apphed.

Five commenters mentioned the
importance of providing ulpdated
Federal guidelines for ana yzing the
factors; five commenters recommended
additional factors, including accident
histories, the use of tunnels, and hours
of service for drivers; and several
commenters recommended clarification
of the terms *‘unreaspnably burden
Commerce,"” “climatic conditions,” and
“congestion factors,” In response to
these comments, the FHWA revised--
several of the factors, The factor on
“'terrain considerations” was amended
to include both accident severity and
clean up of spills; “alternative routes”
was amended to specifically consider
safety; “climatic conditions” was
amended to provide examples, such as
snow, high winds, ice, amf fog; and
“consideration of accidenthistory” was
edded to the congestion factor, -
Additsonally, the FHWA is in the i
process of updating the guidelines for -
analyzing routing designations and <~ *
intends to address each of the factors in
the updated publication. -

Grandfather Provision

The notice of proposed rulemaking
contained a secﬁ%n incorporating the .
grandfather clauses included in Qio <
HMTA as amended by the HMTUSA.
Onechuaeprovidesthatm&ng -
designations established before K
November 16, 1990, are not required to
comply with the factors discussed jn
§ 397.71 of the regulation. Another
clause provides that the routing -
designations established béfore the date
of issuance of these regulations do not
have to be in accordance with the -
routng standards dealing with public
participation, cogstﬂtaﬁon with pther
junsdictions, and timeliness, . - -
Im’i“he FHWA received numerous
comments from the public expressing
their concern that incorporahon of thesa
grandfather clauses in the regulation
resulted in unnecessary confusion. The
FHWA agrees. A strict reading of the
grandfather clauses would make the
factors established in thie regulation
Tetroactively applicable to routing
designations established aRer enactment
of the HMTUSA on November 16, 1990,
It would be impracticable and unduly
burdensome on the States and Indian
tribes to interpret the statute in such a
manner. The FHWA would be applying
to these routing designations factors that
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id not exist in Federal regulations st
jat timee. As a result, the FHWA hes
scided to apply the factors established
1 this final rule prospectively from 30
ays after the date of publication in the
ederal Registor.

This action should not be interpreted
y mean that the routing designations
stablished prior to the publication of
se fina) role are not subject 1o Federal
reemption. These routing designats
re still subject to Federal preemption
nder 40 U.5C. §5125(a), if—

(1) Complying with a requiremeat of the
tate, political subgivision, or tribe and a
equirement of this chapter or a regulation
irescnbed under this chapter is ot possible:

L g
(2) The requirement of the State, political
ubdivision, or tribe, as applisd or enforonad,
s an ohatacis 0 acoxnphshiog aed carrying.
wut thig chapter of » regulahon prescribed
1indec thus chapler.
jurisdictional Coordinati
Twenty-two commenters addressed
the issus of jurisdictional inati
between Federsl, State, Indian tribal,
and local governments in the routing
designation process. These commenters
included ten members of the %
carrier industry, eight States, two
governmments, one Federal agency, and
one consulting firm. Fourteen
commenters expressed concern about
the role of the Federal government
versus State and local govemments.

Eleven commenters di
potential for conflicts between States,
between local jurisdictions, and
between States and local jurisdictions.
Eight commenters were concemned that
the required commumecahons between
States, Indian tnbes, and local
jurisdictions would not be adequately
coordinated. The FHWA revised
§397.71{b}{3)(), dealing with
consultation with others, to provide for
betier interagency coordination.

Comments from shippers and carriers
recommended increasing the State,
Inchan tribal, or local governments”
burden in establishing and
administering a routing designation. For
example, their recornmendations
included requiring States to produce a
risk analysis for each clags of NRHM for
a specific routa designation and for each
route designation that transfers risk
from one jurisdiction to another. They
also recommended that Siates develop
consistent standards te be used by all
\ocal jurisdictions. State and local
governments, on the other hand.
expressed concerns about the proposed

requirements that would be imposed on
them in establishing and maintaining
routing designations. Thess comments
focused on the administrative burdens
associated with the pro
requirements, such as thoss involving
rocords maintenance, public hearings,
and thoee that would require a finding
that any routing designation would
enbance public safety.

The FHWA believes that the increased

requirements proposed by the shipper
ungduty

burden State and local governments
without producing a correspending
safety benefit. Si , tha FHWA
believes that the requirements proposed
in the NPRM are the minimum
necessary to ensure that States or Indian
tribes adopting routing designations
fully and fairly consider all of the
factors required under the law.
Accordingly, the FHWA is prom i
this final rula without achange in the
pm%osed coordination requirements for
establishing and administering route
designations.

Two commenpters recomuended that
States or hocal be allowed
to have standards which could
differ on the type and quantity of
material involved. The FHWA believes
that no changes are necessary since
States are already provided the latitude
to determine how the standards in tins
regulation or any sdditional standards a
State or Indian tribe seloct are to be
apphied.

Dispute Resolution, Preemption, and
‘Waivers of Preemption

Preemption, waivers of preemption,
and dispute resolution ures were
discussed by fourteen cormmenters.
These commenters included nine
members of the shipper-carrier industry,
three States, one Federal agency, and
one atizens' group. Four commenters
addressed eligibality or standing to
petition under the dispute resolution
process, with three commenters
recommending the local jurisdiction be
eligible to participate in the dispute
resolution process. The FHWA decaded
not to adopt these recommendations
because the HMTUSA suthorizes the
FHWA only to resolve disputes between
States and between States and Indian
tribes. The FHWA believes that States
will consider the views and concemns of
local jurisdictions in formulating ther
positions on preemption and
preemption waiver determinations.
Additzonally. the dispute resolution
procedures provide affected jocal
junsdictions with notice and the
opportuntty to participate, through their
State, in the process.

Eight commenters addressed waiver
of preesnptions. Two suggested that
local governments could use this
process to circumvent State
administzation of routing designations,

routing measures. The FHWA has
decided not to adopt these
xtzoon!&.r:endaﬁons usg it l;eliews -
at ﬁmhﬁ‘ required by 49 CFR

391.219 (that the ;:ivod routing

esignation provide an equal or bi
leve‘?:; highway safety to the
commerce) is sufficient to ensure that
the waiver is not used
arbitranly. Additionally, States are able
to express their views as part of the

process. | .
Four commenters discussed the staius
of 3 routing designation pending a
preemption determination. with three
recommending the use of an
administrative stay until the

are »
necessary because the proceduores in 497
CFR part 397, subpart E, meintain the
status of a highway routiog pending a
preemption determination and provide
for administrative recensiderstion and
judricial review. .
The FHWA, in considering all the
comments and the current provisions in
subpart E of 49 CFR part 397,
determined that the proposed
provisions should be incorporated.intc
ng p

procedures unique to this final rule.
Consequently, § 397.79 Preempticn
determination §397.81
Waivers of preemption; § 397.85
Timehness:; and § 397.87 Judicial review
of preemption or waiver of preesuption”
decision have boen removed and this
fina! rule has been amendsd to refer to
the applicable sections of subpart E, and
subpart E is amended to refer to the
provisions of this final rule.

Public Notification

Public notification procedures were
discussed by twenty-nine commenters.

This included seventeen members of the -

shipper-carner industry, five States,
three Federal agencies, two local
governments, one cilizens’ group and
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one consulting firm. Thirteen
commenters discussed public
participation. Highway users tended to
Tecommend more public notification
through poblicstions, such as
newspapers or the Federal Register,
while two government agencies
recommended reducing the publication
requirements bacause of costs,
Additionally, five commenters
discussed public hearing requirements
and recommended providing an
opportunity for a public hearing rather
than requiring a public hearing. The
Fﬂwﬂas revised the regulationto
grant States and Indian tribes discretion
to hold public hearings-on proposed
NRHM routing designations after
providing the pullic with notice and an
opportunity 1o comment. The FHWA
also believes publicetion of the natice
for both the cornment peariod and the
public hearing, if one is held, to be most
appropriately administered at the State
and Indian tribe level, through
publications, such as the official register
of the State regulations, rather than
through publication in the Federal
Register.
. Repocting of Routing Designations
k Ten cammenters discussed the
- requirement for State and Indian tribes
to repart routing designations to the
FHWA. The meajority recommended the
FHWA frequently publish new and
-existing route designatians in the
ister. Several aiso
that Stalege and Indian
as.a prerequisite, be required to
report !heirpintz:ﬁon to establish a ronte
designation to the FEWA for
publication in the Federa] Register.
Upon further review, the FHWA
determined 1t would be more practisal
and appropriste to provide some form of
current information on eﬂahhshald 0
routing designations; coneequent y, the
FH!:'? 15 considering altemm'e -
methods, such as establishing an
elacironic bulletin board, to update and
provids this infarmation o the public in
a timely manner along with publishing
amnual lists of routing des\grations in

#zres, Maps and Lists of Rowting

Designations
Ten commenters were concerned

about the use and availability of read
signs and maps. Highway users were
generally in favor of requiring the use of
road signs. They recommended that
routing designations be enforceable anly
to the extent they are signed. Several
States, notably Califorma and Colorada,
have successfully operated rather
extensive and efficient routing systems
through the use of lists and maps rather

than signs. The requirement to sign all
routing designations could slso be s
considerable administrative and
economic burden for States which have
or develop extensive rauting
designations. Therefore, the FHWA
declines to adopt this suggestion.

Reasonable Roules to Terminals and
Other Facilities .

Reascnable access 1o terminals and
other facilities was discussed by fifteen
commenters, including twelve shippers
and carners, one State, one Fedara)
entity, and one lscal agency,

Nine commenters mpresenti
shippers and carriers of fuels and farm
supplies recommaended more flexibikity
be provided for their products in
designating rowte restrictions because
many of their deliveries are local and
unplenned. Seven of these commenters,
mastly representing short-haul, iregular
route curriers, recommended they be
exempted from the proposad limits on
reasonsbile access devistions, because
they could impose a Sinancial burden on
them, The FHWA declined to adopt
these recommendsations becauss the
HMTUSA was specific on providing the
States and fndisn tribes with the
flexibility to accommodate local and
special interests which may be unigae
to an area’s geagraphic or commercial
Siangonmm' t i

ent agencies
recommended a larger maxdmum
devintian distance, wharoas three
carriers recommended a shorter
maximurn deviaton. In onse 1o
ocomnents, the FHWA amsruied
§397.71(t}{7) by replacing the proposed
requirement that such rosstes or
deviations not exceed twice the distance
of the most drect ronte with a -
requiroment that Statns or Fadian tribes
which sstabhsh or provide for
reasonable access tn and from
designated routes pee the shortest
practicable zoute based npon
oonsid;:;:lion of ;:? ;-;us listed in
arageaph fb){o) sechon.
P Sevezal

commantars recommendsd
clarification of the applicability of
reasonable access and through routing
provisioas to local deliveries. The
FHWA revised the reascnable screes
provisions 4o alsoapply to pickup and
delivenes.
Through Renting

Through routing issues were

discussed by twenty-seven commenters,
mcludirg ninsteen shippers and
carriers, throe Federal agancies, three
States, one Indian tribe, and one
atizens’ action group. Faftean
commenters recommended a decrease in
the maxamum deviatien distance and

two commenters favored an increnss 1o
as much as twice the distance of the
most chrect route, Four commenters
mmmendedbamdehmmtion t;fe
e b

deviations and that
cons:deration of the factors would be
edequate, Three commenters also
indicated that it was inappropriste ta
use an percentage to determrine
the length of permissible devistions
when such a percentags has no
correlation to sefety. Four commenters
recommended clarifying how the
maximum deviation limitation would de
apphed to sach desigrated routi
-encounteced gduring a trip or to E:gm
of all devintions contrined in an extire
trip. Seven compremters recommended
clarifynng the differenme betwean
through routing and reasonable routes to
terminals end nther facilities, u;d “l;lllm
the separate reguiations are applicable
Several of the cammenters PP
recommended that deviations from
through routing should only be
implemented when the deviation is
safer than the route orat beast
&5 salo and oot an
&n' commerce, E:n@ FHWA has revined

WsoLen on ropting te -
consider public safoty .and economic
burden {rather them use only
percentages and mileage -
measurements). The revised section
provides a relationship between route
duﬁaﬁomnd * and

uires new esignations
req mew routing design Tons.

then the current fouting. When the
relative rigk of the devigtion 12
not substantinfly lower, the potential
ecanemic effect becomes a significamt
factor,

Discussion of Final Rule

Purpose and Scope - - )
The FEWA is implementing the

requiremants of the HMTIUSA in a asw

subpart C, Routing, in Part 307 of Title

49, Code.of Federal iong Tius '

if they estdblish, main| hl:l:]!; cg, enforce
routing designations e hi
hazardous smaterials, mmintamﬁ thess
requirements is 0 ensure NRHM
are moved safely and that commorce is
not burdened by restrictive,
uncoard:nated, or conflicting
requiraments of various juri

The standards and tequirements of this
reguistion, however, aliow for the
flexibility intended in the HMTUSA.
The FHWA will not designate routes
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used for transporting NRHM Any State
or Indian tnbe that chooses to establish,
maintain, or enforce NRHM routing -
designations is required to comply with
the Federal standards established in this
regulation, The States and Indian tribes
are also required to ensure that any
NRHM routing designations by political
subdivisions under their jurisdiction are
established, maintained, and enforced
in accordance with this regulation. Any
NRHM routing designations that fail to
comply with the standards can be
preampted. Any State, political
subdivision therecf, Indian tribe,
business, organization, or individual
afiectad by a NRHM routing designation
can apply ta the Federal Highway
Admunistrator {Administrator) for a
preemption deterrmnation pursuant to
49 CFR 397, gsubpart E, which contains
procedures for Federa] preemption
determinations, waivers of preemptions,
and petition for reconsideration.

ures for dispute resolution are
included in this final rule (49 CFR 397,
sub C).

e regulations require States and
Indian tnbes to report existing NRHM
routing designations within their
boundaries to the FHWA end, thereafter,
to report any addhtions or changes to
these routing designations 60 days after
the effective date of designation.

Applicability

The provisions of this regulation are
applicable to States, includingany
political subdivisions, and Indian tnbes
that establish, maintain, or enforce any

+ highway routing designations over

which placarded NRHM may or may not
be transported. The regulation also
contains several provisions which are
applicable to motor carriers ransporting
NRHM

This regulation requires States,
including political subdivisions, and
Inchan tribes to comply with Federal
standards in establhishing NRHM
highway routing designations and to
follow certain procedures. This
tegulation also requires States and
Indian tribes that establish, maintain, or
enforce routing designations to report
these routing designations to the FHWA.

Motor Carrier Responsibility for Routing

Motor carriers transporting NRHM as
of the effective date of this regulation
are required to comply with the NRHM
routing designations of States or Indian
tribes. Where States and Indian tribes
have not established NRHM routing
designations, motor carriers are required
to operate in accordance with 49 CFR
397 67, previously set forth in 49 CFR
397.9(a), over routes that avoid heawily
populated areas, places where crowds

are assembled, tunnels, narrow strests,
or alleys. The routing plan requirements
previously set forth 1n 49 CFR 397 9(b)
for transporting Class 1 explosives,
divisions 1.1, 1.2, 1.3, as defined in 49
CFR 173.50 and 173.53, have also been
incorporated into the same section.
The Federal regulations for highway
routing of Class 7 {radioactive)
materials, 49 CFR 397, subpart D,
remain unchanged by this regulation.

State and Indian Tribe Jurisdiction Over
Routing

States and Indian tribes are required
to comply with this regulation if they
umpose routing designations for NRHM.
If a polatical suhdivision of a State
wishes to impose NRHM routing
designations, the State is requured to
ensure that the politcal subdivision
follows these regulations, inciuding
coordination with and :g)é:»mval by the
routing agency designated by the
Governor. The State is responsible for
all NRHM routing designations that
loczl jurisdictions establish, including
resolving any disputes between local
junsdictions. Tha regulation requires
the States and Indian tribes to designate
routing agencies who will be
responsible for ensuring that all NRHM
routing designations are made in
accordance, and substantively comply,
with the procedural requirements of the
Federal standards.

Procedures for States and Indian Tribes
1. Federal Standards

This regulation establishes standards
which closely follow the specific
requirements of 49 U.S.C. § 5112(b) and
include procedures for States and
Indian tribes to follow 1f they impose
routing designations for NRHM
transportation by motor carriers. The
Federal standards provide for
enhancement of safety; public
participation; consultation with other
State, local, and tribal governments;
through routing; reasonable time to
reach agreement between affected States
or Indian tnbes; not unduly burdening
commerce; timely establishment of State
and Indian tribe routing; reasonable
routes to terminals; State responsibihity
for local compliance; and a number of
“factors to consider.” The list of “factors
to consider” which States {political
subdivisions) and Indian tnibes are
required to use in regulating routing is
contained ‘in § 397.71 of thus final rule
and mcludes the factors required by 49
U.S.C §5112(b)(2){I) and edditional
factors addressing chmatic conditions,
congestion, and accident analysis In
accordance with 49 U.S.C. §5112(b}{2),
the FHWA wall not assign any specific

waeight to be given by the States or
Indian tribes in considering the factors.
Additionally, in analyzing these factors,
the States or Indian tribes shall use the
most current version of *Guidelines for
Applying Criteria to Designate Routes
for Transporting Hazardous Materials™
or an equivalent routing analysis.

2. Public Information and Reporting
Requirements

s Secug:dsuzlc) of tige 49, Unitedm

tates e, requires the Secretary,
ooor;h‘;‘nnﬁun with the ‘Sit;tun;, 1:31

periodically te an ish a list of
current haz!;g:)duz m highwn‘ge
routing desigaations. Amdﬁy. -
FHWA will compile and pub! .

annually in the Federal Register a

listing of all hazardous materials routing .
designations. The FHWA will also

maintain a list of all current 3
designations, including additions and
changes, and provide information, -
upon request, to interested parties. To
comply with this requirement, the

FHWA is, through this regulation,

requiring Statez and Indian tribes to

initially submit, to the FHWA,

information on all the existing NRHM -
routing designations within thsir

boundaries. After the initial submission,

any new or changed NRHM rou

designation shall be submitted to

FHWA 60 days after the routing | _ | !
designation takes effect. -

The States {political subdivisions) and
Indian tribes are required to use
methods such as maps, listings, road
signs, or some combination of thede
measures as may be needed to
adequately inforrn the pubhc of their

routing designations.

3. ispute Resolution

Disputes involving highway routing
agreements between political
junsdictions within a State are to be
resolved by the State's routing agency.
Unresolved disputes involving through
highway routing or routing dasignation
agreements between States or Inchan  ~
tnbes may be submitted to the
Admmstrator for resclution. Details of
the dispute shall be furnished to the
Administrator by the petitioner, together
with a description of what was done to
try to settle it, plus a recommendation
of the actions that should be taken by
the Administrator to resolve the dispute.
The FHWA has revised § 397.75 of this
regulation to clearly set forth the
importance of pubhc safety in any
routing designation. The State or Indian
tnbe fihng the petition for dispute
resolution shall be responsible for {
providing a comparative risk analysis ,
for the proposed routing designation
and the current routing condiion. Once

1

i
1
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a dispute 1s submitted to the
Admnistrator, no cour action may be
taken for one year or until after a
decision by the Admunistrator,
whichever occurs first.
4. Judicial Review of Dispute Decision
A party to a-dispute who is adversely
affected by & dispute resslution decision
of the Aéministrator can obtain judicial
review ol the decision if such court
action 1s filed within 90 days after the
tor's decision becomes final,

5 Preemption Determinations and
Waivers of Preemption

On September 24, 1992, the FHWA
published an interim ﬁna]mli(w FR
44132) amengling 49 CFR 397 by addin,
a subpart E which established £
procedures applicable to preemption
determinations and waivers of
preemption. This final rule amends
subpart E to make these procedures
applicable to NRHM routing
designations which are now included in
suhparthﬁlc

Any highway routing designation
esteblished, muintainefl or aggrced by
a State, a political subdivision thereof,

or(u; Indinil tribe is %l !&d; if:
I 1) Complianon wi highway
1 routing designation and any

* reqmrement of chapter 51 of title 49,
United States Code, or of a regulation
P ) Tha hughway routing aceguatin

wey routing bon,
as nppﬁ;d;}:;;nfmd is an obstacle t:hap:;r
accomplishing and carrying out
51 of title 40, United Statas Code, o the
lations prescyibed thereunder; or

mﬁ'm Stata or Indian tribe establishes,
maintaing or anforces any routing

~ designation that does not comply with
the procedural and substanhve
requirements of the Federal standards
set farth in this ﬁ'ﬂm‘m'

- Any person, including 2 State,
political subdivision thereof, or Indian
tribe, affected by a NRHM routing
designsation can apply to the
Administrator for a determinatian of

whether such routing designation is

P State, political eubdivision, or
Indian tribe may apply to the °
Admhﬂmto‘;;? & waiver of
presmption. Administrator is
suthorized to waive preemption of a
NRHM routmg designation, based on a
determination that it provides equal or
better protection to the public than
these regulations would provide, and it

, does not unreasonably burden
comrmerce

Technioa] Amendmenis

Public Law 103-272 (108 Stat. 745),
enacted on July 5. 1994, codified certain

L_—

U S. transportation laws as title 49,
United States Code. Like other
transportation statutes, the Hazardous
Matenals Transportation Act was
repeated and s contents restated in
title 49 This final rule changes the
cilations contained in the NFRM to
;.:on!'orm o the provisions of the new
aw,

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking document was
reviewed under E.O. 12866, “Regulatory
Planning end Review.™ The FHWA has
determined that this regulation isa
significant regulatary action within the
meaning of that Order. This rulemaking
1s considered a significant regulation
under Department of Transportation
reguletory policies and procedures
becauss of substantial ¢ i and
public interest. Thxz;xl:;terlest involves
minunizing rigks while allowing
reasonsble highway routing for the
transportation of NRHM. The regulation
does not sequire the establishment of
NRHM routing dasignations or the use
of Faderal preemption determinations,
waivers of %:mpuon. and dispute
res&:luuon. dagls &mvida sla:fdudsh
and procadures which sre required to
followed if these actions a::?ll:an. The
FHWA beheves that for those States or
Indian tribal governments which choose
10 adopt routing ions, the
benefits from implementing these

designation oontinuity, public
participation, uniform standsrds, and
preemption and dispute resolution
procedures, will be greeter than the
costs, such as providing the required
documentation, coordination, and
analysis which allow discretion in level
of detail, The FHWA snticipates that the
econoreic impact of this regulation will
be mimimal based upon a regulatory
evaluation,
Regulatory Flexibility Act

In compliance with the -
Flexibility Act (Pub. L. 96-354; S US.C,
601-612], the FHWA has evaluated the
effects of this regulation on small
entities such as indan tribes, local
governments, and small businesses. The
HMTUSA requires the Secretary #o
adopt standards which States and
Indian tribes must follow if they
establish, maintain, or enfogce NRHM
routing designations {specific Inghway
routes over which NRHM may or may
not be transparted wathin their
junisdicuons, limitations or
requirements for highway rovting). Tha

regulation does not require the use of
NRHM routing designations or Federal
preemption determinations, waivers of
preampton, and dispule resolntion, but
provides standards and ures
whuch are required to be fallowed 1f
these actions are chosen to be used. The
discretionary nature of the actions
allows for cost saving options to be used
in balancing the needs in commerce and
the risks in the transportation of NRHM.
To date, relatively few States and local
junisdictions have chosen to establish
NRHM ro designations. The FHWA
has concluded that the regulation does
not substantially affact the ability of, or
cost to, local jurisdictions establishing
needed NRHM routing designabions.
The preemption and dispute resolution
procedures provide all entities mors
efiective and efficient means of
resolving ronting issues. Based on this
evaluation, the FHWA certifies that this
regulation does not have a significant
‘economic impact on a substantial
number of small entities.

Executive Order 12612 {Federalism
Assessment)

This action has been analyzed in
acco with the grinciplesamd  ~
criteria contained in Exacutive Order
12612, The HMTUSA requires the
Secretary to adopt standardg which
States and Indian {ribes must Yollow if
they establish, l‘lll:l;]m, or e(nfurceﬁ
NRHM romting designations {specific
highway routes over which NREM may
or may not be wnthin their
jurisdictions, lmihtiations or

g . The regnlation providex
for discretion by the States and indian
tnbes as éo wiether they impess NRFEM -
routing designations. Each State and
Indian trtbe is free to establish NRHM
routing designations taitored to its own
needs 1n accordance with the Federa!
standards, using the DOT “Guldslines
for Applying Criteria to Designate
Routes Zw Transporting Harardous

1 ﬂkv':}::h“m
analysis wirich a
ovesall risk to the public. States and
localities have a better understanding of
the relative sefety of the highways
within their jurisdictions than does the
Federal government.

The regulation dimits the
policymaking discretion of the States,
their political subdivisions and Indian
tribes. The s .
however, to achieve the ]
implement the i nis of the
HMTUSA. Accordingly, 1t is certified
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{iv) The State or Indian tnbe shall
keep a record of the names and
addresses of the officials nohfied
pursuant to thus section and of any
consuitation ar meeung conducted with
these officials or thewr representatives.
Such record shall describe any concern
ar disagreement expressed by the
officials and any action undertaken to
resolve such disagreement or address
any concern.

(4) Through routing In establishing
any NRHM routing designation, the
State or Indian tmbe shall ensure
thraugh highway routing for the
transportation of NREM between
adjacent areas, The term “through
highway routing” as used :» this
paragraph means that the routing
designaton must ensure continuity of
movement so as to not impede or
unnecessarily delay the transportation
of NRXM\ The State or Indian tbe shall
utlize the procedires established 1n
paragraphs (b){2) and (b){3) of this
section 11 meeting these requirements.
Int addition, the State or Incian tribe
shall make a finding supported by a
risk analysis conducted 1n accordance
with paragraph (b}(1) of this section,
thut the routing designation enhances
public safety. If the risk analvas
shows—

(1) That the current routing presents at
least 50 percont more nisk to the public
than the dewiation under the proposed
rouling designation, then the proposed
routing designation may go into effect.

(i1) That the current routing presents
a greater nsk but less than 50 percant
more risk to the pubiie than the
deviation under the proposed routing
restriction, then the proposed routing
restriction mads by a State or Indian
tribe shall only go 1nto effect 1f it does
not force a dewiation of more than 25
mules ar result in an increase of more
than 25 percent of that part of a tnp
affacted by the deviation, whichever is
shorter, from the most direct route
through a junsdiction as compared to
the intended deviation.

(iii} That the current route has the
same or less risk to the public than the
deviation resultung from the proposed
routing designation, then the routing
designation shall not be allowed.

{5) Agreement of other States; burden
on commerce. Any NRHM routng
designation which affects another State
or Inchan tnbe shall be established,
mamtained, or enforced only if:

() It does not unreasonably burden
commerce, and

(11} It 1s agreed te by the affected State
or Indian tribe within 60 days of recerpt
of the notice sent pursuant to paragraph
{h)(3)1) of thus section, or 1t js approved

by the Admmustrator pursuant to
§397 75,

(8) Timehness The establishment of a
NRHM routing designation by any State
or Indian tribe shall be completed
within 18 months of the notice givan in
either paragraph (b)(2) or (b)(3) of this
section, whichever eccurs first

(7) Reasonable routes te termnals and
other facalities. In estsbhishing or
providing for reasonable accass to and
from designsted routes, the State or
ndian tribe shall use the shortest
practicable reute considering the factors
Listed in paragraph (b}{9) of this section.
In establishing any NRHM routing
designation, the State or Indian tribe
shall provide reasonable access for
mo!ct)lr vehicles transporting NRHM to
reel.

(i) Terminals,

{11} Points of lcading, unloading,
pickup ané delivery, and

(u1) Faclities for food, fuel, repairs,
rest, and gafe havens.

(8) Responmibility for local
compiiance The States shall be
responsible for ensuring that all of therr
political subdivisions comply wath the
provisions of this subpart. The States
shall be responsible for resclving all
disputes betwesn such political
subdivisions within their jansdictrons
¥ a State or any pohtical subdiviaian
thereof, or &n Indian tribe choeses to
establish, mamtam, or enforce any
NREIM routing demgnation, the
Governar, or Indian tnbe, shall
designate a routang agency for the State
or Indian tribe, respectivaly. The routing
agency shall ensure that all NRFM
routing designations wathin it
jurisdiction comply wrth the Federal
standards in this section. The State or
Indian tribe shail comply with the
pubhc informetion and reporting
requirements contawned in § 397 73

9) Factors to consider. In establismng
any NRHM routing demgnation, the
State or Indian tnbe shall corsider the
following factors.

{1) Population density. The population
potentially exposed te a NRHM release
shall be estimated from the density of
the ressdents, employees, motonsts, and
other persons {n the area, using United
States census tract maps or other
reasonable means for determmnmg the
population within a potential impact
zone along a designated highway route.
The impact zone 1s the potential range
of effects in the event of a release,
Special populations such as schoels,
hospitals, prisons, and senior citizen
homes shall, among other things, be
considered when determning the
potential nsk to the populations along a
bighway routing. Consideration shall be
grven to the amount of tme dunng

which an area will expenence a heavy
population density.

(1) Type of highway. The
charactenstics of each alternative
NRHM highway routing desigrnation
shall be compared. Vehicle werght and
size limits, underpass and bridge
clearances, roadway geometrics, number
of lanes, degree of access control, and
median and shoulder structures are
examples of charactenstics which a
State or Indian tribe shall consider.

{ii1) Types and quantities of NRHM,
An exammation shall be made efthe
type and quantity of NRHM normally
transported along highway routes which
are 1ncluded 1 a proposed NREIM
routing designation, and considezation
shall be given to the relative 1mpact
zone and nsks of each type and
quantity.

(iv) Emergency response capabilities.
In consultation wath the praper fire, Jaw
enforcement, and highway safety
agencies, consideration shall be given to
the emergency response capabihities
which may be needed as a resuit of a
NRHM wouting designation. The
analysis of the emergency response
capabilihes shall be based upon the
proximity of the emergency response
facihities and their capabilities to
contan and suppress NRHM relezses
within the impact zones

(v) Results of consuiltahan with
affected parsons. Consideration shall he
given to the comments sd concerns of
all affacted. perscurs and entities
provided dunng pubhc hearings and
consultations.conducted in accordanca
with this-section.

(vi) Exposure and other risk factars.
States and Indian tribes shell define the
expasure and nsk factors assaciated
with any NRHM routing designations.
The distance to senmtive areas shall be
considered Sensiuve areas mnclude, but
are not himted to, homes and
commeraial buildings; special
popuiations in hosprtals, schools,
handicapped facilities, pnsons and
stadiums; water sources such as streams
and lakes; snd natural areas such as
parks, wetlands, and wildlife reserves.

{vii} Terrain considerations.
Topography slong and sdjacent to the
proposed routing designation
that may affect the potential seventy of
an accident, the dispersion of the
NRHM upon releass and the centrol and
clean up of NRHM f released shall be
considered.

{viii} Continuity of routes. Adjacent
junsdictions shell be consulted to
ensure routing continuity for NRHM
across commmon borders. Daviations
from the most direct route shall be
mimmuzed.

.
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(1x) Alternative routes. Consideration
shall be given to the alternative routes
to, or resulting from, any NRHM route
designation. Alternative routes shall be
examined, reviewed, or evaluated to the
extent necessary to demonstrate that the
most probable alternat:ve routing
resulting from a routing designation 15
safer than the current routing.

{x) Effects on commerce. Any NRHM
routing designation made in accordance
with tins subpart shall not create an
unreasonable burden upon interstate or
intrastate commerce.

(x1) Delays in transportation. No
NRHM routing des:gnations may create
unnecessary delays in the transportation
of NREM

(x1) Cimatic conditions. Weather
conditions umque to a highway route
such as snow, wind, ice, fog, or other
climatic conditions that could affect the
safety of a route, the dispersion of the
NRHM upon release, or mcrease the
dhfficulty of controlling it and cleaning
it up shall be given appropnate
consideration

(i) Congestion and accident history.
Traffic conditions unique to a ighway
routing such as: traffic congestion;
accident experience with motor
vehicles, traffic considerations that
could affect the potential for an
acadent, exposure of the public to any
relsase, ability to perform emergency
Tesponse operations, or the temporary
closing of a highway for cleaning up any
Telease shall be given appropriate
consideration

§397.73 Public information and reporting
requirements

(a) Public information. Information on
NRHM routing designations must be
made available by the States and Indian
tribes to the public in the form of maps,
lists, road signs or some combination
thereof. If road signs are used, those
signs and their placements must comply
with the provisions of the Manual on
Uniform Traffic Control Devices,2
published by the FHWA, particularly
the Hazardous Cargo signs identified as
R14~2 and R14-3 shown 1n Section 2B-
43 (f,’)f ;.thnt Munual.cI Bhishs

e ing and pubhshing

mquirerg::tlsl.ls Each State or Indian tribe,
through its routing agency, shall provide
information identifying all NRHM
routing designations which exist within
their jurisdictions on November 14,
1994 to the FHWA, HHS-30, 400 7th
St., SW., Washington, D.C. 205900001

2This publication may be purchased from the
Supenntendant of Documents US Government
Printing Office {GPO), Washington, D C. 20402 and
has Stock No. D50-001-81001—6 1 is available for
inspection and copying as prescribed in 49 CFR
pan 7, appendix D See 23 CFR 655, subpart F

by March 13,1995. The State or Indian
tribe shall include descriptions of these
routing designations, along with the
dates they were established. This
infermation may alse be published in
each State’s official register of State
regulathions. Information on any
subsequent changes or new NRHM -
routing designations shall be furnished
withun 80 days after establishment to
the FHWA. This information will be
available from the FHWA, consolidated
by the FHWA, and published annually
in whole or as updates in the Federal
Register. Each State may also publish
this information in its official register of
State regulations.

(Approved by the Office of Management and
Budget under control number 2125-0554)

§397.75 ODlspute resclution.

(a) Petition. One or more States or
Indian tribes may petition the
Administrator to resolve a dispute
relating to an agreement on a proposed
NRHM routing designation. In resolving
& dispute under thess provisions, the
Administratar will provide the greatest
level of safety possible without
unreasonably burdening commerce, and
ensure compliance with the Federal
standards established at §397.71 of this
subpart, -

(b) Filing, Each petition for dispute
resolution filed under this section must:

(1) Be submitted to the Administrator,
Federal Highway Administration, U.S.
Department of Transportation, 400 7th
Street, SW., Washington, DC 20500~
0001. Attention: HCC-10 Docket Room,
Hazardous Matenals Routing Dispute
Resolution Docket.

{2) Identify the State or Indian tribe
filing the petition and any other Stats,
political subdivision, or Indian tribe
whose NREM routing designation is the
subject of the d:spute.

(3) Contain a certification that the
petitioner has complied with the
notification requirements of paragraph
(c) of this section, and include a list of
the names and addresses of each State,
politcal subdivision, or Indian tribe
official who was notified of the filing of
the petition.

{4) Clearly set forth the dispute for
which resolution is sought, including a
complete description of any disput
NRHM routing designation and an
explanation of how the disputed routing
designation affects the petitioner or how
it impedes through highway routing. If
the routing designation being disputed
results in alternative routing, then a
comparative risk analysis for the
designated route and the resulting
alternative routing shall be provided.

{5) Descnibe any actions taken by the
State or Indian tribe to resolve the
dispute.

(6) Explain the reasons why the
petittoner believes that the
Admmstrator should intervene in
resolving the dispute.

(7) Describe any proposed actions that
the Administrator should taka te resolve
the dispute and how these actions
would provide the greatest level of
highway safety without unreasonably
burdening commerce and would enstre
comphance with the Federal standards
established in this subpart.

(c) Notice,

(1) Any State or Indian tribe that files
a petition for dispute resolution under
this subpart shall mail a copy of the
petition to any affected State, political
subdivision, or Indian tribe,
accompanied by a statement that the
State, political subdivision, or Indian
tribe may submit comments regarding
thedpehtinn to the Administrator within
45 days.

(2) By serving notice on any ather
State, political subdivision, or Indian
tribe determined by the Administrator
to be possibly affected by the issues in
dispute or the resolution sough

t, “I:’Ei- -
publication in the Federal Register, the ™
Administrat

i or may afford those persons
an opportunity to ﬁla-writton comments

on the petition.
(3) Any affectad State, political -
subdivision, or Indiab tribe submitting

wﬂt;tenmmenutothoAdminimmad , or <
with respect to a petition fiied under -
this section shall send a copy of the
comments to the petitioner and certify -
to the Administrator as to having
complied with; this ent. The
Administrator may notify other persons
participating in the proceeding of the
comments and provide an opportunity
for those other persons to nd.

{d) Court achons. After a petition for
dispute resclution is filed in accordance
bw;tk): ttugsh sectl&n. no court t?ht:lit:mbmay

rought with respect to the subject
matter of such dispute until a final
decision has been issued by the
Administrator or until the last day of the
one-yoar period beginning on the day

the Administrator receives the petition,

whichever occurs first.

(e) Hearings; alternative dispute
resolution. Upon receipt of a petition
filed pursuant to paragraph (a) of this
section, the Administrator may schedule
a hearing to atlempt to resolve the
dispute and, if a hearing is scheduled,
will notify all parties to the dispute of
the date, time, and place of the hearing.
During the hearmg the parties may offer
any information pertinent to the
resolution of the dispute Ifan
agreement is reached, 1t may be

-

e
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stipulated by the parties. in writing,
and.f the Administrator agrees, made
part of the decision in paragraph (f) of
this section. If no agreement :8 reached,
the Adminustrater may take the matter
under consideration and announce his
or her decision 1n accordance wath
paragraph {f] of thrs section. Nothing in
thas section shall be construed as
prohibting the patties from settling the
dispute or seeking other methods of
alternative dispute resolution prior to
the final decigion by the Admimstrator

(I} Decision. The Administrator will
1ssue a decision based on the petition,
the written comments submitted by the
parties the record of the hearing, and
any other imformanon in the record The
decision will include 2 wnitten
statement setting forth the relevant facts
and the legal basis for the decision.

(g) Record. The Admimstrater wall
serve a copy of the decision upon the
petit:oner and any other party who
participated in the proceedings. A copy
of each decision will be placed on file
n the pub'ic docket The Administrator
may publish the deciston or notice of
the deciston :n the Federal Register

§397.77  Judicia! review of dispute
dacision.

Any State or Indian tribe adversely
cffected by the Admimistrator’s decision
under § 397 75 of this subpart may seek
review by the appropriate district court
of the United States under such
proceeding onlv by finng a petihion with
such court within 90 davs after such
decision becomes final.

4 In §397.201, paragraph (a) :s
revised and paragraph {¢) 1s amended by
revising the definitions for "Act”,
“Admimstrator | “routing agency” and

“routing designation’ and by adding
new defimtions for “hezardous
material” and “Indian tribe" to read as
follows

§397.201 Furpose and scope of the
procedures.

(a) Ths suhpart prescribes procedures
by which:

(1) Any person, inclading a State,
political subdivision thereof, or Indian
tribe, directly affected by any highway
routing designation for hazardous
materials may apply to the
Adoumistrator for a determination as ta
whether that lughway routing
designation s preempted unager 49
USC §5125, 6r §397 69 ur §397 203 of
this part; and

(2] A State, political subdivision
thereof, or Ind:an trbe may apply to the
Admumstrator for a waiver of
preemption with respect to any highway
routing designation that the State,
pohtical subdivision thereof, or Indian
tribe acknowledges to be preempted by
49U SC §5125,0r §397 69 ar
§397 203 of this part. or that has been
determ'ned by a court of competent
jurisdiction to be so preempted.

” L4 ” * -

(c) For purposes of this subpart.

Actmeans 49 U.SC §5101 et seq,
formerly known as the Hazardous
Matenals Transportation Act

Adminsstrator means the Federal
Highway Admanistrator, who 1s the
chief exacutive of the Federal Highway
Admunistration, an agency of the Umted
States Department of Transportation, or
his/ber designate,

Hazardous maotental means a
substance or matenal, including a
hazardous substance, which has heen

determined by the Secretary of
Transportation to be capable of posing
an unreasonable nsk to health, safety, or
property, when transported m
commerce, and which has been so
designated -

Ind:an tnibe bas the same meaning as
contained in § 4 of the Indian Self-
Determination and Educabion Act, 25
U.S.C. 450b.

Routing agency meens the State
highway agency or other State agency
designated by the Governor of a State,
or an agency designated by an Indian
tribe, to supervise, coordinate, and
approve the highway routing
designations for that State or Indian
inbe Any highway routing designation
made by a political subdivimomofa
State shall be considered a designation
made by that State.

Routing designation mcludes any
regulation, lmmtation, resinction,
curfew, time of travel restrichon, lane
restriction, routing ban, port-of-entry
designation, or route weight restrichon
applicable to the-highway transportatian
of hazardous matenals gver a specific
highway route or portion of a route.

- -* -

5 In §397 203, paragraph (a}{3) 1s
revised to read as follows.

§397.203 Standards for determining
presmption.

(ﬂ) * kW

(3) The highway routing des,gnation
15 preempted pursuant te § 397 69(h)] of
this part
|FR Doe 94-25159 Filed 10-1T1-94, 8 35 am}
BILUNG CODE 4810-22-P




