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Chaphr "periment <f (1) In adopting those rezulaticn. the  the original rotce announcing the .--
Tronspartation ICC foliowed the normal requirements tablishment of the Hazardous Mater!als
[Docket Xo. FIM-1] of the Administrative Procedyra Act for gegulzztlons Boar% (3215‘.5{. bléaﬁ:-}). thci:
_ o . b7 by ; roDoue les cozriment considers it to be essentia
PART 170—RULE-MAKING PROCE.  Dotice to the public of e ies,  Department and carrlers be able to
URES OF THE HAZARDOUS A time for publice comiment, evzaluation of e PPEIS and ¢ 1CIS D2 able
TERIALS REGULATIONS 022D These procedures wera not, however. regulations upon which they may rely
The purpose of this amendment Is to completely set forth In the publist:ed pro- in_prepariag, sprpIngL and, transport
_ iy e s cedural rules Ing materials regardless of the nioda of
aad a nsw Part 170 tule-making Pro- et LLS. : ; n
cedures of the Fozardoc Mo terials (2) While publa hearings were spe- transportation. To this end the Secre-
Regulations Board” to Title 49 of tre Cfcally authorized in § 171.7 of Titla <3, Lary, by Dypattental Grder 110011
ot el ey in the Adniinistrativa Procedure Act and dated July 27, 1367, established 2 ) S A
Code of Federal Resulations. y CAmeiRitaellAdNe ALy, a. P acrila b
A notice of proposed rule meline In the basic statutory authorily, such  ardous Materials Regulatlons Board,
A notic Foposed rule making hearings were not mandatory and. in One of the first acts of this Soard v'as to
(INotice 67-1) rezarcing this action w'ag o - v NG oIy ' : e . _ e p
ok : N . fact, were rarely held Issue Notice 67-1, proposed rules o gro-
published in the F=mozriaL RzgrsTeoa on AR 4 - N S " =
supplemental notice (Motice 62.9) was  SUthority with omiry [0 hazordous ma-  16437), for public comment,
; DUbh'Si:Iéd o Febru?‘;r}’ 23 ‘19-’38 (32 PR erials was delegated to an empioyee Analysis of commeris. In generul, tha
3439), and e public hearing on the entire poard of the Comumission called the Ex- ond Ofcomments recelved on the notic s
- proposz! was held on March 19, 1943. plosives and Other Dangerous Articles and at the GREne call with four
I;xtehrest“d Sersons wore tbﬂq‘af’-'c)"’-ﬂd Bozard, This Board Ltsued the notices, IMajor areas—(1) Special permit require-
I DrtL‘L"i{;' t.; :-:.r”;;'wt:fn o erae evaluated the commants end. adspiad ments; (2) the treatment of condidantial
&n obp Jiah e oo T the rule Anal amendments for the Comurission nnd propristary inforuation received by
- maxing throuzh the sudmission of orzi y " \ ' H : YR Y P Ao S
2 . _ Aclions cf this Board cou'd bhe arn-~alad the Board: (3. pPrececyres for eCiTunis-
and written comments. Due considera. PPN tratic l an . 3
tion has been given to all relovont maties Lo Division 3 of the Commission which rative 2ppeal and automatic stay of
presented . oo TrreERek dMeate consisted of three commissioners who rules; and (£) mandatory hearings.
e t-*- .«"l beckrround. Th S reviewed the appeals. A s2cond leval of (1) Special pormits Many of the corm-
d‘-? --f”f; -ff—.rr: Ol:.'.},-; - e,_., Lsr::gf_“vé‘:b appeal could, fn the discretion of the Imentis recelved on Notice §7-1 were, so
31’1 'Saffl-;gﬁ: OE fohz*i*:fi I:l: E;--E;S 4 C?I‘I}’TUSE{.‘.OII. bz made to the entira Com- far as they related Lo special parmits.
écarf..r.t ftL fJt‘:‘x'.;l D e ::8;-35-3 - ;SE‘I' Alssion after which the ONly recourse redected in the restateraents of promosed
ii??:cz :i:tp.re}.; .....}p:.:..r_c-.:- {';_i:_l?_::?::;_:e: was to the courts. 33 170.12 and 170.15 ¢ontaineq In sun-
*“'-1; "’--f-“}j-r) 15 59‘#55-1::;:-; A (4) In the coursa 0l 'the rule-mating plemental Notice 6§37 and were fully
83}'-1..35 of :I.I.a.;e 13, L;n.;?d ....*f.te_.:. (_:o<_;’e_ Procedure the ICC's section of Explosives discussed in that notice, Otnep comments
Before _Apr;} 1, {9&7, ..h::.: 2ULrority was and Other Danzarovs Articles held fre- on thls subfcct related to tha providing
exercl§:?= by t,}.,:f EEEQ““&'E*-C.?TE&E'? quent informal meetings end discussions of notgca L0 the publir. the Buareay of
Commizs::pn. .'f?*i.l:__e édlte ..n: th.ao_; *1lh representztives of afiected D nstm Explosives, and certain carriers of tha
ity has b_....._n_e‘:‘.grmsed ¥ wie Department grouns. granting of special permits. The Eoard
of Transportation, D%TSE?{I‘Lt to the'I_Jr':- (3) Sectlon 17(8) of the Interstate hes d:termined, as an admnistrative
pa_rtmenb of Tr..?.r;s;?:rt:._. o ,.,ACt'._}-he qOmmez*ce ALl provided that the eToe- riatter, that it w4l pericdically pullish,
sm?n:fnt and carriage of nazardous Uve date of an amendment would, in the in the Fenzaas Rezsisyer, a listing of per-
ma.e..,;:j.és bt{}" f;l : hEgSﬁqSiQCE flgf{i E'ien case Df 2.n em‘plq}'.ﬁe Eoard regulaticn or mlits ESESUECL The Board i'.lﬂ'..?.l:;‘.u coatinye
?vle?-} G | .rﬂ s:....t..orrl 1;_..9( )ﬁc:: ‘t;_.__;...d- }_L?nismn r-fgwat-lon. be suspendad uson its policy of ciose cogpera.tian with the
i a ) c:.;lou £2CL G - ’.'OJ, Vr.-.;.Cﬂ T.U“..OI'- thne regugs, by any in erested F2rson for Bureau Of EXPL’JSH'Q.S 1 tois regard. The
zas the fede:al Avxa'.m_n A-..-.:::imsl.:.s-.tf:r Treconsicaration until further astion by Board has determinzd how ver, thot it
to L~:~511$ ..d‘sao'rin reg"u:au?'r:i?; to‘ ffi‘f‘pt' tie Comamission. This section of the In- cannot accept a requirenert that it fur-
in uho.e_o; in part, the reg Uiiildns issued terstata Cognmerce Act was not, however, nish copies of special parraits to carriers.
nder Title 18 U:S._C. by the In_terstate mace applisable tg the Department of In many cases Speclal permits are fssued
-ommerce Commission (ICC), The FAA Iransporiation by tha Department of without knowledge of the sposific carrier
has, in the past, for the most part Transporiation Act. Orly thesa rites ang Or carrlers to be used. Therefore, even
ﬂdoptcfi tha: rezulations 155_1::‘:d by the regulations of the Interstate Commerce  1f it adopted sucha role, the Board could
C. The shipment and carriage of haz. Commission that were efective before nOL combly with it. It is the duty of “ne
ardous materials by vessal {s goverried the Department's effective datfe were ¢cone- nolder of the porrmit L notify the carriers
By section 4172 of the R vis2d Statules tnuad in efTest Thus, the pProcesdural concerned of the Provisicns of the
(46 U.S.C. 1700 which au:ihorizes the rules issued dy the ICC but no* the Special pernit, and no carriar ;s authore-
ommancant of the Coast Guard t» ce- Statutory rules were continued in eZect 1zed or required to ORerutl in ignorance
ne, describe, name, and classify haz- by section 192 of the Department of of the terms of 2 special permit. As a
ardous materials and establish rezyula- Transpertation Act, until chansed and result, under the Prevailing situztion tha
tiions for their carringe. It also recuires = supersodled Dy the rules adopted by the - Board has elected ‘0 continue the prace
him to “sccept and adcpl” for these pLr- Depar:ment.  tice that has been [ollowed in the Dast
poses, the ICC rezulations so far as chey Upon establishment of the Depart- In this rezard, both by It and the ICC
app!y to shippers by common carriers by ment: efiective April 1. 1367, the above Several commenrs suygested deletion
water. described powers and auties of the I1C. of the phras:- “why the publie Interest -
Thus, the vast nialority of th» fegu- FAA, and Coast Guard with FCSPE~S Lo would be served by th proposal™ ¢4
lations applicable Lo hazardons materizls the transpertation of Nazardous ma- $170.13:by 2y 1t should ba mace clear
were those adopted by the ICC in Title  terials wore ‘ransierred o ths Depart. 12t the propnsed language dses rob
49 of the CFR's. ment of Transportation. Ag was stated in
>
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state tnat the granting of a parmit de- Seet
.2 S eclicn 7.59 therefore rovidan -

pends upcn a showing of a publis in- MY ey -tQve Drovices persons ' o o .
terest. It merely reauires I:::.I;-‘it o S‘JPH-lttl-}g conlicential or propristary ;"3‘32‘331 purpcse except delay. Nor is the
p2itticner submit information 5‘1 this mlor‘ma_tmn -2 the Hazardous Materials isoar convz_r_-c?d that 2n automatic stay

int. If there is no i'l"o”“fl'*l"io% thiz ﬁ]egul?.tmns ooard the sane protection re i? ta_gg;uh:-mte procedure for safoty

. . t-a ‘I -3 a & sadil'y _ ot ‘-'1 . - - 1 . ' . ‘-: e g :11 'Etr ’

can b2 submitted, the petitioper Ay 5 &t 1s provided to 2!l persons sutmitting is provided en where 2 formal appsp]

these types of Informaiion to the Dorart-

state. It &5 the Board's pesition hiat t .
" & L4 aha o waidi -.-ne \ - v . . -

required Infommation, or the ansence of mir}.b' 1his protection S considered ads- régldf;{iagjlgs. o Vs osed rules of
it, is pertinant to its considerations arnd qhd{i-i?d Vf,;here appilcable the affected ?or ; lugl‘ Idhnet' Provide In every case
will be of vse to it in maxing its deter- ma.hl" s whil not ba placed in the pullic did pu‘dxc hea,ri:xg. Troposed §170.31
minatiens, particuiarly in cases whore docket. shou?éiileci tt..r..’;.t.ldazhenever the Board

- 1 . . ' - X > . . "" O : ] .
tbere is some question as to the other (3) Procedures for cdministrative ¢p-  ing would be a na almﬂanﬁng_ “1e hear-
Justificotions for the permit. pecl and autometic stay of rules. As in- ty;n of ﬁearipqng?“d““”" tactiinding
Finally. sevaral comments stated that dicated previously, under the ICC, actions weré add e. EI t-'vr.jml of the commerits
ats of the employee board thct (o fessed to the lack of provision

rd tnat issuasd the for a mandatory hear: :

§ 170.13i0) (%) should be narrowed to
delete the reguirement that the *com-

1S, Upon request,

notices and adopted the final amond- end to the lack of provision for a iormal

~3%3 ~ -~ - . - 1 v y ] vy -~ - .
pol.-,xt.:m end percentage (speacified by f;e:tdsnSiogl-l-{—i;éhtd?::a'tlmll: ge apocaled evidentiary tyhe of Nearing. As is stnte
VQIUTI2 O »2izsnty of each chiemical if =MENALE IViSION o:f the Corirnjs- in § 170.31. sect “x = 2. 43 v LLe
e o b a sl v ha ’ 2 - . . » S€CT H = Re R4 ¢ -y
& so.ution or mixture” te submizted with >on and the Comrnission could in its §, Ur;ited Sta*eifqécfila (mr;;l oo of Title
exca appliczbie patition for a permit glscretion grant a second level of 2ppeel. conduct of hearines I:[;?.'tmg to the
Coos o Under section 17/8) of the Intersista the record) have r;;;g?";{;d ‘? %e ch
pra- b . C2 10N O F’ar_

The Bozrd consziders this infcrmaczisn
to k2 reicvant to its consideration in the
ADPuCse c2ses. So far as this require-

C_omme;ce Act, whenever, under certzin Ings held for tha 5

glrfcumstances, a_ﬁnal rile was 2os2aleg rule-making a.r_:c}‘én ander ‘he pertina
de‘_ore' its*effactwe date, that efTective statutes. The purpose 5'.’ a;i _.}‘_qp?ra;???t
A€ wWas siaved until final €isposition of by tha Board would 1:;“ tg: pevgilﬁlcél;‘;d
: - : g

MTPCses of proposed

the Board will accosd it the desired the anpeal. S l .
protection fsee discussion pelow! . 4 - ocveral comments indiczted  Boa ith i ; s
‘ 3 . 10.,, that the Board’s procedural rtes oot ocard with information, views, and argu-
‘2} C‘Gr Fp‘l:- :- z . M. . . p- -~ l--h- v ru.eb Shluld mentﬂ' IH * 4
asLsrnlicl crnd propr.é’.f_’:r; iTl - provldc bOtb 2 adﬁlir“fs-"“‘!‘h’”\ Ar3sen? 3L Feiaiive to 2L0203ed rule_making
- - - & - -~ - & wae vl g W15 t ¥ % -
fJeriiation. In tha written comments an procedure within the D&p'ﬁr*;ne*:tﬂ OE ggt.on. _'I‘.he board is not and shouid not
LT 3 ) . s . el - requ! not 1 .
at the pubiic hearing, several persons Transportation and an automatic stay dn‘-elgn;ﬁefpiii{“its:o‘."ly On tae narrowiy
questigned the protection to be aTorded provision. daced *al't o i’o;rr?:i f;:that "”}mﬂd De pro-
" » . . LI R h.---rlfh.r, ? "‘ '
conﬁc_'*i‘n:ml,or pProprielary information As the Hazardous Ma'erials Reorulia- the area of econsmic rulg mi‘-l-?xf::ﬂ} .:;:
subzmt-t_ed wilh petitions for rule making tinrs Board is presently constituted  8s the ICC. cal. FTC al‘zai‘;‘bé iL‘llt
or special perTimits, Under thg “Freadom within the Department of ‘Transporta- evicentiary hearings are generally u.s*::l!
of_ Infc.rm::‘-::t;on ACL” isaction 552 of tion an administrativa apoeal procedyre Seldom, if eyor, are e'{.'fdﬂg*fg I‘:'“‘:*ﬂarir:--'
~ Title 5, Uniled States Cade), all records 1s Impractical and would appear to ha held in sa ety mattors Tha i >3
R PR R S A B 2 LT T T . $ ~ = = g ; o ‘T‘ o : s bullE, Th':: r“.\‘d"l fOI‘
Ga E:-...._l ool gt ST2ngg .-.1.3:‘!. ol LW uruiecessary. It shouwld LLn sept in niind exatipie, and the Cuast Guyn rd hoave b oo
pubils inspeciion cxcept certain records that since the Board is made un for the Gitionally used the legislative .‘Et,'pnuqf
that the statute specificaily autherizes to MOost PArt of *Me Arreintcs T hearing in safety sule yeate e LA A
be  exetanted  Tiie et o L parth ol the Adminisirators of tha | Tt adlemnaaing. Therefore
excIneq., irie LCSULALIONS OI the various N c ., , ) it vﬁOL‘lTQ bc ina T I _ : ’
N £ DTS SO > 0peraling administrations within ' Leropriate znd unduly
Dep..rt,._“.qt_: Ot ‘lransportat.on reiating the Department, the initial issuarcs e OUTdCnRsome for the Soard t3 atiemnt ¢t
to the public availability of information S 02tIONS B 1] Ba framy a bona ES De ok rida formal el 2 Y2 allempt to
' re *htlon v ‘1 bﬁ' ll e | - o Y. T 1 - D-mi.-.. el'...d ‘-1[ 2 18wl L" F'l"\
- b f ,-L‘ 3 vy D: '-t - P 4 - - 'l'ﬁ' (- #O-ll L hlbhe.; E'j_l.l_t i 'lhr"; 4--3..;.25
5o "u l-e 5’3- Gh Ln F W W A ‘ Of T‘ltle "':9 CI' .i.t. and 3rt:_ AT a ‘;f"ﬁ cm b3 . * » Nor ";ﬁ,‘} f-t 3 ™ - i -
gk . me: aoen ' oo, PN . Vel Iara consicaratisan tnan was W28 Lig Lioard CoOnNsidar it na.as
- The general policy of the Department th - ' ones et Temnd sb LiTocs-
| - s A . & Cazse Of-enﬁ,plo"eﬂ poard lesued rzry.  SATY or appiropriare thar a 3 iy y
- as steted in §7.51 is that it will release latio f the ICC. To brovide fer o Teouired im encmr maer ot 2 hearing be
8 record that is othersise authorized to {.5. rnnf of ¢ ;: ICC. To provide for z ;1_—1‘ c.t .al"' €Wy case whzre there is a
] ) e 4w b P | ' L P r.‘ a1 a a ” . iy '-‘ 1-1-1.3 .:... . , - - - - o
be withh=id under the statutory exemp- Board (Appe_ procedure to the sama J-csy ior one. In =RETOPTIAL cascs the
tion “unless it determines that rhe o oard dm:r}ishrators) that issuad the Boarl wll not hesitate "t "Kold an in
l F that reraed b o2t the rule in quesstion would not appcar 3 formal public Reariny mf eho oo
ease 0. t--:.-t A CLQTCL G-Ou.d w2 1NC ...al.‘:.f‘.‘nt t'-f h - - - . ¢d=e ‘1“:’ O1 "he F}.l-:':‘ '@ -
with 2 purpess of the soction concsrned Sa lmy‘_t 2 afa.:rea of those persons vhao scribed in these rylos, Howeaver, to requ‘i*
In Notice 63.3 the eoctatemmn s requested a “second chance” within tha  the Board to hold such a kea-ing “har
N O.Cée o i€ rastatement ol Department_ In this connection. § 150.35 ever one intoere:s = etlulg Wt
§ 170.15 stated that “The treatme - e 3 IR -= interested party requeasts. wouls
- ,S- GoEe W3 Ahe reaiment of &S Proposed, provided fsr petitions for be to unnecessarily burde - Fou.d
ﬁ?ﬁdizdaé f"'y proprietary matenaf} Tehearing or reconsideration of rules. In = and tie jts hands acirﬁ‘;&{;,i-f?iic?w;d
—-3LE s a0y pelitioner 1s governe cas2s where factg are suhmits . v | Y ~iovadively. In
- s . . = div. ITL-t:..ECl ﬂEfD'E‘.‘ E:E:"_V p'ﬁ Os d I Y, * .
by §7.59 of this title™. Section ".53(a) tha e nnti i : C20Sed ruls-maXing action of
- . wibLele o o b e o EhCCtIV’E date Of a I-uIe Lhat v..,:__.rapr_ SUb‘;:.G_I'l ' e = . OL 3.
St.S.tES th:‘-t thg t}jLS O.f 'nfo.‘matl:in that pOStponement Of thﬂ eﬁ;:c'f{ve da-l--ﬂ “Hi DUbIlC CE]':_E 3:1:1-11'? ddmu&t’? time for
are within the sf'.atutor-_f exempion in- Board will net hesit;te t-o ;rov'id;bfo; ; Board ;_Hlmééhjxg-l_bfzfrovmed ard the
clude “Information fyurmished by any postponement. Furthermore even whare ceiv;d Iti’sr*a?#&& sm‘ oo aments re-
- ¢ . i . . ‘. . . - ha - & _L » & - - ) . bl s :11-1- ‘;. P
berson, o toc éx.uni that the person there isno postponement, if after evalys.  in every case that in:e {iﬁ?l‘_fpprom.a;:
furnishing the information wouw'd not tion of the comments, the Board de- permitted to state th FEICS.OC perties be
customarily releass it to the publi~" and termines ti visiol - e o ' circoniments orally
252 1t y 1ia \ rmi nat a revision of the rule is However. if in a : e
- : RN . s, DY &as —-mgrV ..
In{_orma.t;on furnished and acespted in warranied, it will not hesitate to make  ful the Board V:'i}l.l‘- e 't 'T?"“" b2 help-
con.idcnce"._ ection 7.539(H) states “"The Or propose Changes to the 3dijp*ed rule hC"C;I'i"T“' onl any nl??gh h;psfhate o call .
| - r 1; —~b T ) . . ’ - L - - 4. - - M 3 :r ¥ ~ ¢ I »
~ burpase c.;_f.h..s scotion s to authorice With respect to “staying™ the effoct of - Mf.sc:e:lcmous comf;-ra.t..o? it ALt
~ the pl:OMCuI.OIl of records that ars cus- acopied rules, proposed § 170.35 specif-  to the above major ar e accition
tomzrily privilesed or are appropr-iately ically provided that “Unless the Board  cOmmsnts wer: I_Juc*hariea., of iommmt,
1 2 % - ' q - . . - e ¢ - "d W 8 Y ¢ 'y
gwen .!.o_ EheI Department i confi- otherwise provides, the filing of a peti- matters = on the following )
ence . IN any case in wich the : v thic cans; T o
Devartment o t_-,:{-.ml N wiich th tion urdet this section does not stiy the Several comments objectad to 'm
crarmient has oblizated itseir not to elTectiveness of a rule”. In the a_sence  s*atment in L0 Sy 1€
~ CQisclose inforzmiation it receives, thes see- of 2 procedure providine an cnneal to ;_ “Unless the Boij dx:?;ed 3170.2140) ti.at
5 T8 Y - el 4N . . : ' : < = y - $4 - : Ny 3 s
- won authesizes e Dopariment 1o honor Separale oody within thas Dep:;-f.-mm and public mwer,,_l:??"rmme“ thal notice
- that obligation” automesti : - R L CTleXing procoedings are
mebL : meatic stay woul 24y - =3 . :
: _ Y would apprear to serve na  desirable, Inlerpretive  nmales, ceneral
] »
‘-1‘ N
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wtenzents of policy, and rules refating Several comments requested that Subpart A—G:na:c!
- 2 organizatlons, procedure, or practice § 170.21(2) b2 amended to require the Sec.
-are praseribad as final without not:cc or Board to incorporate a brief statement 170.1  Appllcabliity.

1703  Injllation of rule ma¥%!ng.

170.5  Partlelpation In rule-maklpyg pon.
ceed!ngs,

Regulatory gocket.

other public rule-making procedures™. It
mu-,t be ncoted that t‘m. autnci iy is
strictly limited to non-suhstantive 1ules,
and not thos? affccting the rights, prnl-
| IC‘s-,ES nd duties of e r 4L~1n¢ﬁ~.hd ;)”th..
and .s therefore COT.P wialy eonsistont
n!th spacific provisions of the Adminis-
trative Procedure Ac (sc2 53 US. C 553).
;Purthe"mo. , the Doard intends wher-
ie"er tirie permits, o p;o ide ...or publie
participation in the adoption of rules,
even theze nonsubstantive nules, resard-
less of the fact that it is not "e';””efi to
;do S0.
 Several c::*'n:"‘li:l suscested the 2231-
taon of Ian;,_m to p'o “de that the efl-
fective date for n” rerdalations o2 a2t least
30 days after fssue, In visw of t.l"!';" fact
*that section 8'33 a) of Title 18, United
Stazes Code, si2cifics that all "e"u,a\:*o“é
take effect 90 days after issue “‘uniess a
s‘nortcr time is spcified” 2nd in view of
lsr~ct10n 053/d) of Title 5 United States
'Code which requires (excert In comain
e'lu"'le.at«n ca33) at leasy 30 davs b
tween issue and eSective date, tho P-a 7
doss not consider 1!: necasary to adzl this
provision.

- It was suggested that the rules provide

for SI}"Ci"iC service of noticss of proy=dsed for reconsideration of these rules of an

rulc maxing on ail parties. This comment _melg;ncs natur?, a sentence has boen
it ho rniﬂ{;*nd On P mpticonl """OHT'!-.!T as adles ty ol av. “n‘;tl.:pq ot - f'*-"*f-' ~ & 2y

HHL’“ i v e W oW
3 ~ - " q ¥ "'-' .A #
It would e 1N >oOAs) f:)I' the B...J:II*-L vO time befare t‘“lf..‘ eumnbdﬂ.te' fthe eTac.
ascertain all m::reﬁfd nartieos in each

tive date is than 15 days after the
case. However, the Board will furnish 5 eSS y 1

of findings as to why Dotlce and public
procedure are dispensed with in any 2cuse
Involving a subsiantive rule. Since thig 170.7
practice wouid be fcllowed in any event,
the Board has no objection to its im.or-

poration in the rezulation. The secticn
h'-'-s therefore been amended acco*dmﬂly

Severel commeqts indicated a misun-
derstandingz that §170.29, which relates
to eadditional rule-making procedures,
wouwld be used to initiate rule mak ng
without notice or other public procedure.
Since §1%0.21 provides for notice in all
appropriate cases, this was rict the in-
tended meaninz. To obv.ave any cuese-
tion in this rezzrd, howev $170.23 is
amended by mserting the v-.orcis “after
Issuing a notice of proposed rule making
In any particular ense,” at the bezinning
of the saction.

Several comuments called ettention to
the fazt that proposed §170.35 would
have regquired all potitions for reconsid-
erction to bte filed rnore than 10 days be-
for2 the eTective date of the rule. This
would electively prohidbit the filinz of
such a ,,»...-u...on in the case of ar:y rule
Issued within 10 or less days before the
eflective date. In order to allow p-:tl 10NS

Subpart B—Petitions for Rule Mcking

170.11 Filing of petitions for rule making.
170.13 F..ling of petitions for speciul permits
for walvers or exemnptions.

170.15 Processing of petitions for rule meXk-
ing and special perml!ss,

Subpart C—~Procedurcs

170.21 Genaral.

170.23 Contents of notices.

17025 Petitlons for cxtension of time to
comment.

17017 Consideration ef comiments recelved.

170.29 Additisnal rule-making proceadings,

170.31 Hearings.

170.23 dop*h_r' Of final rules.

170.35 Petltion o rehearing or recons!dery-
tion of ruie.

AUTHORTIY: The provisions of th!s Part
170 Issued under Titie 13, US.C., mecs. &§31-
B33: sec. 9, Department of Transportation
Act (39 U.S.C. 1657): Title VI and sec. §22(n),
Federal Aviation Act of 1953 (43 U.S.C. .;4"‘1-
1430, 1472(h).

Subpar! A—-Ceanergl
Applicalility,

§ 170.1

(al This part preseribes gﬁm.r 1] ruje-
I\lﬂ" pProcscires thot v ap}h to e ls-
sue amendment, and repe2l of hazardous
materials regu Iato ns uncer title 18,
U.S.C. 831-835 d title VI ~»nd s:.-cticn

i . . d&té 01 ISC'"‘...,L‘L.CL
copies of notices to any person who re-

que'its to have his name piaced 0On a
mailing list for this :_-ur'"zcs-.s:. Interested

5" persons are invited to take advantazse of

tba-s OI)I)OI U\.li 4.-}
' Notice 653-3 stated that the FAA was

consi».erin;; inclusion in Pary 170 of the
authority to grant deviations nov in
§ 103.5 of the Feceral Aviation Rag Lna-
tions. On the basis of comments rece’ vy

the FFAA has decided not to male the
transfer at this time,
f Miscellanecus changes base d on com-
ments. It was suggested that §170.11(b)
(4) be amendcd to delete the requirement

,t.he.t persons potiticning the Board for
the issue, amendment, or rep=2l of a rute
be required to submit "arguments” o
support the patition. The Pooard accepts
this comment on the basis that ‘“ir for-
mation’ to support the request will su.iiice
:for the purpose.
 Several comments suzgested that
§ 170.21(a) be amended to provide, un-
der normal circumstances, 2 mininuwn of

Salys o

A comment rr.qupated information as
to the meaning of proposed §17C.35(8)
which stated that the Board '.1.'1,.;. not
consider repetitious petitions. It wa he
Board’'s intention that afier it “ad 3.
nied a petition it v.m_d not consider rop-
etitious petitions on the same subject for
the same purpose. However, on recon-
sideration this would not appear to be
8 p:ob‘iem' of great ma;n:tar‘fﬁ and the
language could possibly be m! sconstrucd
to prevent multiple filings by Qiferent
persons or groups. For these reasons the
provisiornt has been daleted.

All  other comments suggesting
changes, additions, or deletions were
careiully considered. In the opinion o:.
the Ecard, all comments that nierited 2
ceptance have b-‘*w. ancepted.

This part applies to all rule-making
activities ¢f the Board in existence on or
after its effective date.

In consideration of the foregolng, Titla

43 of the Cod2 of Federal Repulations is
amended by inserting a new Part 170, as

902(h) of the re :::ral Aviatfon Act of
1358 (49 U.S.C. 14211420 2na 1272:Rh))
The regulalicns Lssued under thorse ai-
thorities are deszicna tud 23 the “Hazard-
ous Materials Regulations™ of the De-
partment of Transno rr,::t..':rr"

(D) The Yazardous B‘Iatzn..ls Regule-
tiocns Board, e...i..ab shed by Dzrartment
of Transportation Order 110J.11, date
July 27, 1967 (herecinafter referred to as
the “Board™) is composed of the Azsist-
ant Secretary f{or Research and Tech-
nology as Chairmian: and the Com-
mandant, U.S. Coast Guard, Federal
Aviation Administrator, Federal Hizh-
way Administrator, and Federal Raiiroad
administralor, or their dasigniees, 2s

members. The CGeneral Counsel of the

Department is the legal adviser to the
Board and the Director of the O5c2 of
Hazardous \I’*tﬂz'.ﬂs Is the Szcretary to
the Board.

(¢) The signature of the Board mem-

- ber {ssuing a notice or adepting a rezu-

latlon for a mode of transnartation céa-
termires the applicability of that notice

30 days for public comment cn notices of hereinalter set forth, eflective July 1,

marxing issucd by the
gg?l;;%seé h;i]ebncn thve Board’s policy. In 1968. or rule to that mode of tr: ,,-—-,qpo:-mtiuﬂ

Iow _ Where mcre than one mode s Involve.-
the requisite number nf nuthorized signu-
tures is included.

all except emergency situations, t
niore than 30 days for comnient on e*......h
notice. Therefore, thie Board nas acceenied
this comment and § 170.21¢a) is amcnded

accordingly.



(d)} Recerds of the Pozard reltlng o
rale-pizking preccedings, including the
regulatory cdocket maintzinsd under
§ 1i0.7, are availabie for Insysctlon es

providid In Part 7 of the regulations of

the Secratary of Transportation (Part 7
of this title).

S 170.3 Initiation of rule making,

The Board initiates rule matiing on
the motion of any of its members. The
Eoard also considers the recommenda-
tions of other agencies of the U.S. Gov-
eraninent and of interested peorsors.

§ 170.5 Purticipation in
proccecedings.

Any person may participate in rule-
making proceedings by subtmi tinz writ-
ten iuforniation or views. The Bos=d may
also allow any person to participate in
acditionalrule-maxing proczedings, such
as {informal nmeetines or hearings, held

rule-making

with respect to any rule. .-

§ 170.7 Repulatory dockel.

Records of the Board conlernirg rule-
maxing actions, inciudine notices of pro-
posed ritde making, commionts recelved in
respense to tnose notices, peotitions for
rule mecking (including sPCcial permits
for waiver or exemptionY, petitions for
rehearing or reconsideration, srants and
denials of spacial permits, denicls o peti-
tions for rule making, records of addi-
tional rule-making proceedings under
2 170.29 and final rules are maintained
In curvent doctet form 1 the Depart-
ment.

Subpart B—Petitions for Rule Muking
§ 170.11 Filing of petitions for rule

niaking,
(a) Any person may petitior the Iicard

to issue. amend. or repeal a rule,

(b) Each petition fiicd under this sec-

3 ‘tion must—

(1) Be submitted. in dunlicate. to the

Secretary, Hazardous Materials ~ezula-
tions Board, Dapartment of Transporta-

tion, 400 Sixth Sirzet s\ VWashington,
D.C. 20390 -

(2) Set forth the text or substance of

the rule or amendment proposed, or
specify the rule that the petitioner seeks
to have repealed, as the case may ba,

(3) Explain the intercst of the peti-

tioner in the actian requested.

(4 Contain Information to supnort

:the aclon sought. ;
§ 170.13 Filing of pelitions for special

permits for wiivers or excmplions.

. (a) ANy oorson may patition the Board

for a specis! permit for a Walver or ex-
empilon from’any provision of Parts

*

T1-150 of this chapter or Part 103 of
itie 14 (14 CFR Part 103).
(b) Each petilion must be submitted

In duplicate to the Sceretary, Ha: = ‘dous
Materials Rezulations Bohard, Depart-

ment of Transportation, 490 Sixth Street
SW., Washington, D.C. 20559, and con-
tain the following information:

(1) The
volved.

(2) The justification for the permit,
Including any Icasons why the regule-
tiens are not ephropriate, why the publie
Interest would ba served by the proposal.
&nd the bosis upon which the pronnsal
would provide an ecequate and rea-on-.

able droree of safety.

(3) A detelind deseription of the pro-
pessal, includinz when eppronriate, drawy-
Ings, plans, caleulations, prcecedures, test
resulis, previous 2porovals or ermils, 8
list of specificatinn containers, if any, to
be used, a list of modified specification
coniainers, if any, to be used, end a de-
scripiion of the mociiications, and eny
other supportine information.

(1) The chenmcezl] name, common
name, hazard classification, form,

quantity, proporties. and characteristics
of the material covered oy the proposal,
inciuding composition and pearcentase
(sp2cliiizd by volume or welght) of ezch
chemical, & 2 solution or mixviure. |

(5) Any relsvant sripping or accldent

xperience with the container proposed.

(6) The proposed mode of trans »or-
tation, end any special transportation
controls needed,

(7) The name, address, and telephone
number of the pctitioner, and thet of the
INOWr carrier if & tan!: motor vehicie is
to be used.

(8) A statement or recommeondation
regarcing any chanzes o the reguiations
which would be desirable to obviate the
necd o0 similar soeeia! Dorinits.

(c) Urniess there is good reason for
priority treatment each petition Is enna-
sidered In the order in which it Is re-
celved, To »eorrmait timely considaration,
petitions should be submitted at oozt 43
days before the requcsted cofecetive agate,

§ 170.15  Processinz of petitions for rale
making and specizl permiis.

(a) General: The Poard considers the
Informaticn submitted by the petitioner
and any other availahla pertinent infor-
mation. Unless otheorwise dirceted by
the Board, no pubiic hearing, argunient,
or other proceedine is held directly on
3 pelition belore its disposition.

(b) Grants: If the Board finds that
the petitionor's proposal would provide
adequate safety and is otherwise justi-
fied, the Board issus=s *he spacial permit
under tais subpart or initiztes rule-mat-
Ing action under Subnart C of this part.

(¢) Denials: If the Board finds the
petitioner's proposal wauld not provide
adequacre safety or is not otherwise just!-
ficd, the Board denies the petition. The
Board will inform the petitioner of the
basis for the denial

(d) The treatment of confidential or
proprietary material submitted by any
pelitioner is governed by $ 71.59 of this
title.

Subpart C—Procedures

§ 170.21 Genecerual.

regulatory provisions in-

(a) Unless the Board finds, for good
cause, that notice is Impracticable, un-

NESLSSAary, o contrary to tha public In-

terest (and Incorporctes the finding and
a brief statement of the recsons therefor
in the preamble to the rule), a notica of
proposed rule making Is fssued and inte~--
ested persons are Invited to participate (A
the rule-making 'procecdings with re-
spect to each substantive rule. Normally,

the Board will provide a minimum of 30

&ays for comment on eash novlco,

(b) Unless the Ponrd detennines that

notice end publd rule-makinz proceed.-
Ingsare desirable, Interpretive rles, reon-

eral statements of policy, and rules relat-

Ing to organization procequre, or prac-
tice are prescribed as final without notica
or other public rue-maxing proceedings.

(c) In its discretion, the oard mey
Invite Intarested persons to partizinata
In the rule-making preecedings descrived
in $170.29.

§ 170.23

(2) Each notice of proposad rule maka
Inz Is published {n the Feporar, 2EGCISTER,
unless all persons subject to it are named
thereln and are served with a copy.

(b) Each notice, whather published in
the FEpzraL RzcISTZR or served, in-
cludes—

(1) Astatement of the tibne, nleca, angd

C!:-ntents of nolices.

- nature of the prorased rule-=lidnz pro-

cceding:

(2) Arcference to the authorily under
which it Is {ssued: -

(2) A doseripiion of the suvlects gnd
Issues Invoived or tha substapnca or terms
of the pronosad rule:

(4) A statement of the timie for tre
subm!ssion of written ciminents and the
number of coples required: and

(5) A statement of how ara to v'he
extent Interested persons ooy partici-
pate in the proceeding.~ - . ..

§ 170.25 Petitions for extension of me
16 cormiment.

() Any person may paiilon the
Eoard {or en extension of timme t0 submitt

commens in response to a noties 0! Dro—-

Posed rul2 makine. The psiition must ba
suomitted In duplicate not later than 7
days before expiraiion of the time stated

In the notice. The filing of the 2etition

does not automatically extend the tinie
Ior petitloner'scommeonts.

(D) The Eoard grants the extonsion
oniy if it {s in the public interas* ang the

petitioner shows gecod cauze for the ex-

tension. If an extension is granced, it is

~granted to 2ll persons by publication in
the Fenerar REGISTER.

8§ 170.27 Considerution of cominents Iro-
ceived,

All timely comnients afe cons'derad v .-

fore final action Is taken on a rule-moz-

ing proposal. Late filed comments may be

.considzsred so far as practicat;e.

N i



1 170.29

!
Aaditional rule-piking  pro-
ceedins.
Aftier issuing a notlce of proposed rule
making in any particular case, the Board

- may Lditiate any further rule-miaking
~ procecdings tnat it finds necessa:r or
desirable. For example, it may invite in-
terested persons to present oral aryu-
ments, participate in corcrences, appear
8t Informal hearings, or participate in
~any other proceeding.

'§170.31

icarings,

(a) Secllons 556 and 537 of title 5,

United States Coda (relating to the con-
duct of hearings reguired to be on the

record) do nct apply to hearlnes held

under this part. As a {actfinding pro-
ceeding, each hearing s nonadversary
and there are no formal nleadings or
adverse parties. Any ru'e {zssusd in a casa
in which a hearinz Is held is not neces-

sarily based cxclusively on the record of

the hearing.

(D) The Board desichatss one or

more of its members or 2 representative
to condnuct any hearine held under this
part. The Goneral Counszel or 2 meraker

of his staff serves as lesal officer at the

hearinz.

!

§ 170.33  Adoptinonof final rules,

~If the Board adopts a rule, It Is pPutb-
lished in the F:epzrar RzcisTtzr, unless
all persons subject to it are named and
arc served with a copy.

§ 170.35 DPetition for rehearing or re-
consideration of rule.

(a) Any Interested person may peoti-
ticn the Board for reconsideration of any
rule issued under this part. Such & peti-
tion must be transmitied, in duplicate,
to the Secretary, Hazardous Materials
Regulations Board. Depertment of
Transportation, 400 Sixth Street SW.,
VWashington, D.C. 20590 at least 10 days
before the eTective date of the rule. How/ -
ever, In any case in which a rule becomes
eTective in less thoen 15 days efter {ssu-
ance, the petition may be filed ot any
time before the eiTestive date. Petltions
that are not timely filed will be con-
sidered as petitions for rule msaring filed
under § 17011. The petition must contain
a brief statement of the complaint and
an explanation as to why compliance
with the rule is not possible is not Prac-
ticebie, 1s unreasonable, or is not in tha
public intarest.

\
t.
.
't
{
"
..

(b) If the petitioner requests the con-
sideration of acdditionual facts, ha must
state the reason they were not prescnted
to the Board within the alistted time.

(c) Unless the Bozrd othervise pro-
vicdes, the filing of a petition under this
section does not stay the efectiveness of
a rule. ¢

Issucd: May 22, 1962.

V. J. EMITH,
Commanda_nt.
U.S. Coast Guarl.

A. SCUEFFFR LANG,
Administrecior,

Fedceral Railroad Administration.

LoweLL P.. BripwELL,
! Admninistrator,

Federal Hlighway Administration.

B5AM ScHNEIDER,
Board Member,
Federal Aviation Administration.

Doc. 63-6562; Filed, Juno 3, 1663
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